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CASES DETERMINED

IN THE

SUPREME COURT OF JUDICATURE

OF THE

STATE OF NEW JERSEY.

FEBRUARY TERM, 1881.

ANTHONY WEIMAR v. MARTIN FATH.

1. When a will gives to the executors a discretionary power to sell land,

and one is removed from the office, the power to sell survives, and can

be executed by the remaining executor.

2. The several statutes upon the subject considered and construed.

Suit to recover moneys which had been paid by the plaintiff

to the defendant on an agreement for the sale and conveyance

of certain lands. It was shown, as a defence, that the defend-

ant had tendered a deed, at the appointed time, and that the

plaintiff had refused to take it, on the ground that it did not

pass the title. The question thus raised was whether the

defendant, as the acting executor of the last will of one Metz-

ler, had the legal power to convey these premises. The fol-

lowing was the will

:

First. It is ray will, and I do order, that all my just debts

and funeral expenses be duly paid and satisfied as soon as con-

veniently can be after my decease.

Vol. XIV. a



2 NEW JERSEY SUPREME COURT.

Weimar v. Fatli.

Item. I give and bequeath to my beloved wife, Auua Mar-

garet, all my household goods and furniture of every kind and

description ; also all my farming utensils of every kind and

description ; also my wagons, horses and movable effects ; also

all my cows and other neat cattle ; also all my horses, and in

fact all my personal property except moneys, which shall be

used to pay my debts.

Second. I further give and bequeath to my wife, Anna
Margaret, all my real estate property, all lauds now in my
possession, and all my interests in other lands, to have and to

hold as long as she remains my widow, and at her decease or

future marriage it is my wish and will that my property be

divided among my children, share and share alike.

Third. If any time my executors deem it advisable to sell

the land, or any part thereof, it is my will and wish they

should do so, and the moneys received from such sale to be

safely intrusted or invested, and all the interests thereon

received from such investment to be given to my wife, Anna
Margaret, as long as she remains my widow, and at her decease

or future marriage to be divided among my children, share

and share alike.

Lastly. I hereby appoint my loving wife, Anna Margaret,

and my brother-in-law, Anthony Weimar, executors of this my
last will and testament and guardians to my children during

tlieir minority.

In witness whereof, I have hereunto set my hand and seal

this sixteenth day of January, in the year of our Lord one

thousand eight hundred and seventy-two.

his

John A. x Metzler. [l. s.]

mark.

Letters testamentary were duly issued to the executrix and

to the defendant ; and subsequently, and in the year 1875, the

executrix was, by a decree of the Orphans' Court, removed

from her office, and her letters testamentary revoked.

The case was tried before the Circuit Court, without a jury,
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and came before this court on writ of error and bill of excep-

tions.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff in error, William S. Gummei'e.

The opinion of the court was delivered by

Beasley, Chief Justice. In pursuance of a certain arti-

cle of agreement, the plaintiff in error, Anthony Weimar,

tendered to Martin Fath, the defendant in error, a conveyance

of a tract of land ; and the single question is, whether he was

clothed with the legal competency to make such instrument.

In demonstration of his right, the court is referred to the will

of one Metzler, who died seized of the premises in question.

From an inspection of the document, it appears that the testa-

tor, after having given to his wife his personal property, and

also the use of his lands, during widowhood, expressed his

further will in these words, to wit :
" If at any time my

executors deem it advisable to sell the land, or any part

thereof, it is my will and wish that they should do so, and the

moneys received from such sale to be safely intrusted or in-

vested, and all the interests thereon received from such invest-

ment to be given to my wife, Anna Margaret, as long as she

remains my widow, and at her decease or future marriage, to

be divided among my children, share and share alike."

From the bill of exceptions, the further fact is shown that

although the wife of the testator proved the will, and, in con-

junction with the plaintiff in error, obtained letters testamen-

tary, she was subsequently removed from her office, and her

letters revoked by a decree of the Orphans' Court. It was

subsequent to this last event, and in this posture of affairs,

that the deed which is now challenged was made. That this

will gave the right to the executrix and this executor, before

the removal of the former, by their joint act, to execute this

deed, is not in doubt; the uncertainty is, whether such right
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becanQe vested in the executor, after the executrix had beeo

put out of her executorship.

The problem thus presented has two legal aspects ; the one

in its relation to the common law ; the other, in its relation to

the statutory regulations existing in this state.

Looking at the subject under the first head, it would, per-

haps, be too much to say that the decisions demonstrably show

that the right to sell this land, on the extinction of the one

executorship, was, by operation of law, transmitted to the

other executor. Yet, I am inclined to think that if there

was no other ground of decision, and the case was to be set-

tled by the test of general principles, that such would be the

conclusion to which we would be led. In this instance, as it

is clear that no estate was vested by this devise in the execu-

tors, we have to do with the topic of the transmissibility, or

rather the survival of a naked power. And, with respect to

such a competency, the general rule is, that where a power is

given to two or more persons, as individuals, it will not sur-

vive without express words. Thus, if an authority were

given to A and to B, nominatlm, to sell designated lands,

and they should also be apj)ointed executors in the will con-

taining this authority, if either should refuse to take the office,

or should die, it has been almost uniformly adjudged that the

other executor could not validly execute such power. In

such expressions it has been deemed that the purpose ap-

pears to be to put a confidence in the individuals who are

thus named. But the legal effect is the opposite of this when,

instead of there being an express designation of individuals,

there is a designation, as recipients of the authority, of a

class of officers, for, in such circumstances, the power is sup-

posed to be intended to be lodged, not in any particular indi-

viduals, but in all persons who at any time fill such office.

This distinction is very ancient, and is clearly defined by Lord

Coke, in his comments on the one hundred and sixty-ninth

section of Littleton. Co. Litt. 113 a. And Sir Edward Sugden,

in his essay on Powers, vol. I., p. 144, in summarizing the rules

of law on this subject, as he found them established by the adju-
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dications, among his conclusious thus expresses the same princi-

ple, viz., that where the authority is given to executors, "and the

will does not expressly point to a joint exercise of it, even a sin-

gle surviving executor may execute it." One of the principal

cases in support of this proposition is that of Hoivell v. Barnes,

Cro. Car. 382, in which the facts were, tliat the testator de-

vised lands to his wife for life, and directed that afterwards

the same be sold by his executors thereinafter named, and

directed the moneys thence arising to be divided amongst iiis

nephews. Two executors were appointed, one of whom died,

and the inquiry was whether the survivor could sell such

j)roperty. The judges all agreed that the executors had not

any interest by this devise, but only an autiiority, and that

the surviving executor, notwithstanding the death of his com-

panion, might sell. The principle was that the power was

€onf](Uxl to the officers answerin* to the description of execu-

tors, and not to denominated individuals. This authority has,

of late, been signally endorsed. In Brassey v. Chalmers, 16

Beav. 233, we find the same rule elucidated. The language

•of the will was, " I authorize and empower my executors

hereinafter mentioned, with the approbation of my trustees

for the time being, to sell and dispose of, by private contract

or public auction, from time to time, all, or any part, of my
said feehold estates, and to exchange the same, or any part

thereof, for other feehold or leasehold property of equal value,"

•&C. The original trustees had died, and substitutes had been

appointed by the Court of Chancery. I'here had been two

executors, and one having died, the question was, whether

the survivor could sell and ccmvey the designated property.

Sir John Rorailly, sitting as Master of the Rolls, had denied

the survival of the power, founding such view on certain sup-

posed indications in the peculiar provisions of the will ; but

such construction was rejected in the House of Lords, and the

authority was decided to subsist in the single executor, accord-

ing to the rule contained in the case just cited from Cro. Car.,

which seemed to be regarded as entirely authoritative on the

subject. Even long before this latest decision, we find Mr.
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Hargrave, in his notes in Co. Litt., at the page already

cited, endeavoring for this same doctrine, for his contention is

that where the power is given to executors in contradistinction

to particular persons, nominatirii, the survivor nuiy sell, inas-

much as such power is given to them ratione offi.Gii ; and as

the office survives, such is the reasoning, the authority should

likewise survive. And it was these grounds of doctrine,,

drawn from ancient sources, that led Sir Edward Sugden to

the anticipation which has, in a great degree, been realized in

the case above cited from the House of Lords, which he thus

expresses: "And the liberality of modern times will proba-

bly induce the courts to hold that in every case where the

power is given to executors, as the office survives so may the

power."

Assuming this to be the common law rule, derived from

the general principles of jurisprudence, it seems plain that, by

force of that rule, the power to make the conveyance resided

in the plaintiff in error, after the removal of the executrix

from office. In this will the power of sale is given to the

'^executors" and is not vested in individuals who are named;

and therefore, in the language of the authorities, as the office

survived the authority survived. According to the theory

above explained, when the testator said that his executors^

when they should deem it advisable, might sell, the meaning

was, that such discretionary power should be exercised by a

class of officers; and the remaining executor represents that

class. In such an instance, as in other like cases, the power

is annexed to the office, and not to specified donees of the

power.

But I also think that a careful collation and examination

of the several provisions of the statutes of this state upon this

subject, will conduct an inquirer to this same result. As the

construction of these laws must afiPect past as well as future

titles to real estate, the matter has received that careful con-

sideration which its importance seemed to demand.

The provision which at present regulates this subject is the

tenth section of the act concernins: executors and administra-
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tors. Rev., p. 395. This section is a consolidation in the

revision of 1847, {R. S., p. 350,) of four several acts, that is

to say, the original act, which is a modification, by Judge

Paterson, of the statute of Henry VIII., and the three con-

secutive laws extending its operation, which are to be found

in R. 8., pp. 573, 605, and in Haii\ Comp., p. 19. The lan-

guage of the section as thus made up and condensed, is as fol-

lows : "Where any lands, tenements or hereditaments have

been or shall be given or devised by any last will, executed in

due form of law, to the executors therein named, or any of

them, to be sold, or have been or shall be thereby ordered to

be sold by the executors therein named, or any of them, or

one or more of said executors shall die, or have died in the

lifetime of the testator, or if living at the death of the testator,

shall refuse or neglect to prove the said last will and testa-

ment, or shall die, or if, having proved said last will and

taken upon himself, herself or themselves the execution

thereof, shall have died or shall die, then, and in either case,

the said trusts in said Avill shall vest in the other executor or

executors in said will named, who shall prove, or shall have

proved said will, and in the survivor and survivors of them,

unless it shall be otherwise expressed in said will ; and it

shall be lawful for such acting or surviving executor or execu-

tors to sell and convey the said lands, tenements and heredita-

ments of the testator, in the same manner, to all intents and

purposes, as if all had been living and had joined in such

sale."

The first topic for comment arising out of this provision, in

its application to the present case, is its phraseology descrip-

tive of the classes of wills to which it applies. It embraces

two kinds of wills; first, those containing a devise to the

executors for the purpose of making sale ; and, second, those

containing a naked power of sale. In the case now pending

we have to do with this latter category, and the question is

whether the present testamentary clause is comprised in it.

By the statutory letter, the section becomes applicable, when

in the will the lands are " ordered to be sold by the executors
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therein named ;" and in the present will, the power of sale is

thus given :
" If at any time my executors deem it advisable

to sell the land or any part thereof, it is my will and wish

they should do so," &c. By the giving of such an authority

is the land "ordered" to be sold, within the statutory sense?

My construction is that this statutory phrase must be held to

refer to every power of sale unless the will otherwise plainly'

imposes a limitation. The word "ordered" is not to be

restrained to the significati(m of peremptory command, but

comprehends the wider meaning of the term "authorized."

And sucii, obviously, has been the sense in which this expres-

sion has been read. In Corlies v. Little, 2 Green 373, Cliief

Justice Hornblower was manifestly under the persuasion that

there was no difference, under the form of this statute,

whether a will "directed" or "authorized" a sale to be made,

for he uses these terms in this connection as synonymous. And
it is evident that Chancellor Kent has the same view. 4 Kent

Com. 327, 6. To contract the scope of this provision so

as to permit it to embrace only that class of cases in which

an absolute mandate to executors to make sale has been given,

would very materially impair its usefulness, for by so doing a

large part of these testamentary powers of sale would be left

without any statutory regulation. The act is remedial, and is

to be interpreted, not by its letter, but by its spirit. And it

was in this way that the act of Henry VIII., which has been

above referred to as the original of Judge Paterson's law, was

treated by the English courts, for it was amplified by con-

struction so as to embrace a class of cases which were plainly

outside of its letter, the reason being, as Lord Coke tells us,

that it was "a beneficial law." Co. Litt. 113, a. Nor would

a verbal narrowness of construction answer the purpose of

keeping this section in harmony with the context of this stat-

ute, for the very next section is plainly extended over' the

field from which it, by this limited interpretation, would be

excluded, while, at the same time, there would seem to be no

reason for such exclusion. Section 11 is the one indicated,

and it gives to administrators with the will annexed, or the
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surviv^ors or survivor of them, the right to sell and convey

land in pnrsuance of the "power or direction" of the will

annexed, in the same Avay as the executors or executor could

have made such sale and conveyance. So, also, the next sec-

tion provides for the appointment of an administrator to

execute a will that names no executors, but whicli "authorizes

or directs" lands to be sold. It would certainly seem that it

is out of all reason to suppose that it was the legislative design

to permit a surviving administrator with the will annexed, to

sell land which was merely authorized by the testator to be

sold, and to withhold such a power from the surviving execu-

tor. I regard it as quite clear that all these sections were

designed to befriend and carry into effect, in various situa-

tions, the same classes of testamentary power, and that they

each embrace every power of sale deposited in executors,

except when the will itself otherwise provides.

Such would have been the position of the plaintiif in error

if he had simply occupied the attitude before the court of a

surviving executor; but he stands upon higher ground even

than this, for as the executrix has been removed from office

by a decree of the Orphans' Court, there is another statute

that is applicable, and which is highly favorable to his claims.

I refer to the one hundred and twenty-ninth section of the Or-

phans' Court act, which makes provision for the appointment of

a successor of an executor who has been removed. After estab-

lishing a regulation for that purpose, the section contains this

proviso : ^'Provided, nevertheless, that where one or more of the

executors, &c., shall be removed or discharged, the office shall

survive and devolve upon the others, who shall proceed with

the performance of the duties thereof, and shall be entitled to

the property and assets, and to sue for and receive the same, in

the same manner as if such remaining executor or executors,

&c., had been solely appointed to such office." Upon the

removal, then, of this executrix, the office, to use the language

of this act, survived and devolved upon the plaintiff in error,

and he was to proceed with the performance of the duties

thereof, in the same manner as if he had been solely appointed
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to such office; and consequently, as it cannot be reasonably

alleged that the power of sale was not a part of his executor-

ship, such power became vested in him in his separate capacity.

For it will be noticed that the statute casts upon the remain-

ing executor the performance of all the duties of the office

without any exception, and therefore those which are discre-

tionary must be embraced, as well as those which are abso-

lute, I can see no reason to doubt that this piovision was-

intended to effect the useful end of empowering the survivors

or survivor of executors, when an associate had been removed,

to perform every function which could have been performed

but for such removal, by the joint act of all, uidess in those

cases where the will itself limited the exercise of any particu-

lar power to the original donees of such power. And it is the

plain intention of the act that the power shall not be consid-

ered so restricted to the original executors unless in cases in

which there is a clear testamentary intent to tliat purpose.

The language of the act is strong on this stil))ect, for it

declares that the surviving executor shall exercise the au-

thority which was originally joint, "unless it shall be other-

wise expressed in said will." The letter of this phrase would

seem to signify that notiiing short of an express declaration in

the will itself, to the effect that tiie [)Ower sliould not be exer-

cised except jointly by all the executors, will prevent one or

more of the survivors from the exercise of the j)ower by force

of the act. If direct expression of the trust is not to be

required, it is safe to say that the implication wiiich should

restrict the right to use the power to all the donees of it,

should be so cogent as to be almost equivalent to ^uch actual

expression. This requirement of the statute is a wise and

necessary one, for it would be disastrous to leave so important

a matter in the least uncertainty. Until it shall have been

conclusively settled that the will does not, in the given case,

provide that the power to sell shall not be exercised except by

all the executors, no title can be safely taken, under the stat-

ute, from a survivor, and the consequence is that notiiing could

be more impolitic than to let such a question depend for a solu-
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tion upon uncertain phrases or conjectured purposes, to be gath-

ered from the instrument at large. In the present instance it

has been intimated tliat a purpose to require the action of all

the executors has been manifested in the circumstance that the

power in question is a discretionary one. But the discretion

thus appealed to is nothing but that common discretion that

is made use of in the transaction of ordinary business. When

it is best to turn land into money is a matter to be decided

by any one of ordinary intelligence and knowledge; and to

assume from the fact that such an affair has been left to the

executors, that it implies a personal confidence in the whole of

tliem, and indicates an intention to be satisfied with nothing

less than their j')int act, is to place the entire subject on the

most uncertain basis. In all cases in which a bai-e authority

or permission to the executors to sell land should be given,

such a confidence might be imputed, and a discretion, in such

a respect, is vaguely apparent in wills in a multitude of varied

forms, either from expression or implication. To make this-

important statutory provision to depend for its a[)plication on

such a shadowy question as this would deprive it of a great

part of its value. I^ is far better, as I must think, to adopt

the statutory criterion, and say that the surviving executor

can execute tiie power of sale, " unless it shall be otherwise

expressed in the said will." Such a guide has the transcendent

merit of being a safe one, which is the principal thing in such

an affair. But, further: however this may be, on general

principles, I see no room to doubt that, under the clause of

the statute already referred to, which relates to the removal

of executors under certain conditions, and provides that in

such event the "office shall survive," and that the remaining;

executor shall proceed with the performance of the duties of

tiie executorship in the same manner as if he iuid been solely

appointed to such office, the plaintiff in error had the right to

make the deed in question.

And before dismissing this subject it is proper to say that

almost all the authorities harmonize with the view here ex-

pressed. The statutes in several of the states are, in thi&
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•department, analogous to our own, so that some of the statu-

tory expressions above discussed have received attention else-

where. This is notably so with respect to the question

whether the terms in our act, "ordered to be sold," embrace,

not only peremptory directions to make sale, but, as well, dis-

cretionary authorities of sale. In Taylor v. Morris^ 1 Comst.

541, this subject was fully discussed and all the cases reviewed.

The will in that case gave the power to the executors to sell

and convey the land, "in case they should find it proper or

most fit in their opinion." And the question was whether the

single acting executor could execute such power by force

of the statute of that state, which only applied where the

land " is ordered by any last will to be sold by the execu-

tors." It will be observed that both the language of such act

and of the will was, in substance, the same as is presented in

tlie present instance. The argument then, as now, was that

the statute applies only to those cases in which the land is

ordered to be sold by the positive command of the testator,

and not to the case where there is a discretion given to the

•executors to determine whether or not the land shall be sold.

But the court declared this position not to be tenable, and said

that " the statute was designed as a remedy for the oversight

of a testator in not providing for the contingency that some

of his executors might refuse to serve; and it was framed

upon the presumption and belief that if that contingency had

been foreseen, the testator would have preferred that one of

liis executors should execute the power alone, rather than it

should fail. 'J'his presumption applies with as much force to

the case of a discretionary power as to one of a mandatory

character." The same method of construction was applied,

under substantially similar conditions in Brown v. Armistead,

•6 Band. 593. It was a case of a discretionary power of sale

given to the executors, and this authority had been executed

by an administrator with the will annexed, and the point was

whether it fell within the scope of the Kentucky statute,

which was taken, as our own is, from the 21 Hen. VIII.,

c. 4. The court said : " It was admitted in the argument



FEBRUARY TERM, 1881. la

Burlington v. Estlow.

that if the testator liad directed a positive and unconditioual

sale of the land by his executors, the case would have come

directly within the law. But they are directed to sell, pro-

vided the land will sell for as much, in their judgment, as

will be equal to its value ; and this, it is insisted, renders it a

special confidence reposed in the individuals appointed execu-

tors, %A'hich is personal to them, and can only be exercised by

them, and not even by a part of them, but by the whole only.

This point was argued with great strength, but the researches

of counsel have enabled him to produce no cases in support

of it, nor have I found any." It was adjudged that the power

had been well executed. The following cases support the

same conclusion : Lessee of Zebach v. Smith, 3 Binn. 69 ; Chanet

V. Villepoteaux, 3 McCord. 29; Wood v. Sparks, 1 Dev. &
Bat 389.

Let the judgment be reversed.

THE INHABITANTS OF THE CITY OF BUELINGTON v.

CHAELES G. ESTLOW.

1. An appointment to, and acceptance of, a municipal office does not

constitute such a contract as will obstruct a vacation of the office.

2. An ordinance which occupies the entire field of a former one, will, as

a general rule, repeal such former one by implication.

On error to the Burlington Circuit.

Suit by a policeman for an installment of his salary.

The plaintiff was appointed one of the policemen of Bur-

lington by the mayor, under an ordinance entitled " An
ordinance regulating the police of the city of Burlington,",

passed May 4th, 1875. On the 6th of May, 1879, the com-

mon council passed another ordinance entitled " An ordinance

to establish and regulate a city police." This by-law gave
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the appointing power to the city council, wlio acted under it,

and made the requisite appointments.

The case came up ou writ of error and bill of exceptions.

Argued at November Term, 1880, before Beasley, Chief
Justice, and Justices Depue, Scudder and Knapp,

For the plaintiff in error, A. Flanders and James Wilson.

For the defendant, 31. R. Sooy and C. E. Hendrickson.

The opinion of the court was delivered by

Beasley, Chief Justice. The decision in this case

depends altogether on the fact whether the city ordinance of

the 6tli of May, 1879, operated as a repeal of the prior ordin-

ance of the 4th of May, 1875. It was under this latter ordin-

ance that the plaintiff was appointed to office, and by its terms

he held such office during the pleasure of the mayor. The
charter of the city empowered the common council to consti-

tute and organize a police, and the ordinance of 1875 was the

product of that authorization. These were its principal fea-

tures : it authorized the mayor to appoint four citizens to act

as policemen, at the will and pleasure of the mayor, and it

declared that such policemen "should be recognized as the

regular city police," and that each of them should receive an

annual salary of $300 ; and it also gave power to the mayor

to appoint special policemen when occasion seemed to call for

it. On the passage of the subsequent ordinance in 1879, the

plaintiff was notified that he had been superseded, and that his

term of office was ended. But he insisted that such discharge

was invalid, and, accordingly, continued to discharge his sup-

posed duties, and to recover compensation for such services

this action has been brought. The ground by which his

counsel attempt to justify this persistence is, that his appoint-

ment to office by the mayor and his acceptance of it, constitu-

ted a contract between himself and the city, which was invio-
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late on both sides. But this is a fallacy which was exploded

as long ago as the case of Ilayor, &c., of Hohoken v. Gear,

3 Duicher 265.

But the ground of action principally labored for was this:

that the ordinance by authority of which the plaintiff had

come into office, still subsisted, the argument being that it had

not been repealed by the ordinance of 1879. In this latter

by-law there is no express repealer, and the inquiry, therefore,

is, whether such destructive effect has not been produced by

implication. My comparison of these two ordinances has led

me to the conviction that it is plain that the latter one was

intended to supersede and take the place of the former one,

and that, consequently, the former has been vacated. It is

one of the settled rules of construction that a statute is im-

pliedly repealed by a subsequent one, revising the whole sub-

ject matter to which the first appertains. This is a principle

of familiar application with respect to statutory provisions

which are designed to regulate a subject existing at common
law. Sedg. S. & C. Con. 126. The inquiry in such cases is,

whether it was the legislative intention, in enacting the later

law, to occupy the whole field embraced by the previous legis-

lation. Applying this test to these two ordinances, it does not

seem to me that any rational doubt can arise with respect to

the purpose intended, which was to supersede the old police

system and establish a new and different one in its stead. In

all its parts it repels the idea that it is intended to graft some-

thing on a police department already existing. So far is this

the case that its title is, " An ordinance to establish and regu-

late a city police." Similar indications appear in its several

provisions ; it authorizes the common council to appoint as

policemen the same number as the first ordinance directed the

mayor to appoint ; and it declares that the body thus chosen

"shall constitute and be recognized as the regular city police,"

just as the prior ordinance declared with respect to the police

force which it organized. So this last ordinance empowers

the council to call in special policemen when necessity required

it, thus overriding the power of the mayor to perform such
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act. In short, this ordinance covers every part of the ground

occupied by the primary one, and it would be a very forced

conclusion to maintain that this common council, by this last

act of municipal legislation, intended to establish in this city

two discordant police departments. My deduction is that the

latter ordinance repealed, by necessary implication, the former

one, and that thus the plaintiff was legislated out of office.

It is proper further to say that neither of these ordinances

was properly proved at the trial, and on this account, unless,

there is some statutory provision that has escaped my atten-

tion, the plaintiff should have been non-suited. The defect

in the proofs was this : by section 17 of the charter of 1851, p.

149, an ordinance, in order to become efficacious, is required

to be signed by the mayor and clerk, and " published for at

least fifteen days before the same shall go into operation," and

there was no evidence tending to show any publication of the

ordinance in question. In the case of Mayor, &c., of Hobo-

ken V. Gear, already referred to, Chief Justice Green expresses

this view, in an apparently similar case, that such publication

is a prerequisite to the legal efficacy of the ordinance. If this

provision has not been legislatively abolished, and I cannot

find that such is the case, as a matter of course, the ordinance

of the council which was produced at the trial, regulating the

time when ordinances shall go into effect, is of no force.

Let the judgment be reversed.

WILLIAM E. ANDREW v. CHARLES D. DESHLER.

In actions for slander of title, the one hundred and twenty-fourth sec-

tion of the Practice act is applicable, so that any meaning deemed

advisible by the plaintiff, may be imputed to the words.

In pleading, it is sufficient to allege that the words are false and mali

cious, without laying a scienter, even when the words may have beea

part of a privileged communication.
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The declaration stated that plaintiff being the owner of a

certain patent right which had been granted to him by letters

patent of the United States, entitled " Improvement in pro-

cesses and apparatus for rendering fats," was in negotiation with

certain designated persons for the sale by him of certain inter-

ests therein, and that the defendant knowing the premises,

wrongfully and injuriously, falsely and maliciously, did pub-

lish, and cause to be published in a certain newspaper called

" The Chicago Daily Tribune," published and circulating iu

the said city of Chicago, in the State of Illinois, and elsewhere,

of and concerning his said letters patent, and his title and in-

terest in the same, a certain false, malicious and defamatory

libel, in the words and figures following, that is to say

:

To all whom it may concern :

The United States Dairy Company, the sole owners of the

patents of Hyppolite Mege, Paris, for the United States, for

the discovery and manufacture of the butter-like product or

oleomargarine, or fat rendered at temperatures that will pro-

duce a product free from disagreeable taste or odor, and of

every derivation or product therefrom, or from animal fats,

including the manufacture of butter, butterine, oleomargarine

butter, and all butter made from the aforesaid product,

hereby caution the public against engaging in the manu-

facture of any of the aforesaid products, or in vending or

otherwise dealing in the same, under the authority of any

party or parties claiming to iiave subsequent patents for the

above purposes, or any of them, as they will thereby render

themselves liable to prosecution for infringement and damages.

Suits are now pending in the United States Circuit Court

against parties using the Andrew Patent (meaning the said

patent of said plaintiiF.) A final injunction and decree Were

obtained against the said Andrew (meaning the said plaintiff)

and his associates, in the Circuit Court of the United States

for the Southern District of New York, as may be seen by

reference to the record of said court.

The United States Dairy Company gives this cautionary

Vol. XIV. b
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notice to save innoceut parties from the cost and litigation

that will follow upon their engaging in any act of infringe-

ment upon its patented rignts, and also to disable them from

pleading ignorance when suits are brought against them.

New York, March 10th, 1880.

C. D. Deshler,'

Secretary of the UnHed S'ates Dairy Co.

And the plaintiif saith the words and matter of said publi-

cation were used in a defamatory sense by said defendant,

thereby intending to create the impression and belief that the

letters patent thus as aforesaid granted to said plaintiff were

not valid and did not secure to said plaintiff any right or title

to the claims mentioned in the specification annexed thereto,

and that suits were then pending in the United States Circuit

Court against parties using the said patent of said plaintiflF,

and that a final injunction and decree had been obtained

against the said plaintiff and his associates in the Circuit Court

of the United States for the Southern District of New York,

restraining him and them from the use of the processes and

apparatus for rendering fats, mentioned and described in the

specification forming a part of his said letters patent, and that

said plaintiff was guilty of fraud and misrepresentation in in-

ducing or attempting to induce parties to contract with him

for the use of his said patented improvement.

Special damage is then shown.

There was a demurrer to the declaration.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the defendant, /. D, Bedle.

For the plaintiff, John Linn.

The opinion of the court was delivered hv

Beasley, Chief Justice. This is an action for an
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alleged slander of the title of the plaintiff in a certain patent

right granted to him by the United States ; and the first sub-

ject of inquiry is, whether the one hundred and twenty-fourth

section of the Practice act, [Rev., p. 868,) is applicable to it.

The language of that provision is this :
" In all actions of libel

and slander the plaintiff shall be at liberty to aver that the

words or matter complained of were used in a defamatory

sense, specifying such defamatory sense, without any prefatory

averment to show how such words or matter were used in that

sense, and such averment shall be put in issue by the denial

of the alleged libel or slander ; and where the words or mat-

ter set forth, with or without the alleged meaning, show a

cause of action, the declaration shall be sufficient."

This regulation is remedial. In the ancient method of

pleading, there was many times great difficulty in adjusting

the innuendoes to the colloquium, so that oftentimes, judgments

had to be reversed, inasmuch as it appeared that the deductions

from the former were not the legal expressions of the latter.

In Goldstein v. Foss, 6 Barn. & Cress. 154, and in the same case

on appeal in the Exchequer, 4 Bing. 489, the judgment was

avoided on error, on the ground that the innuendo was not

warranted or supported by the averment in the inducement.

There can be no doubt but that the doctrine in some of the

decisions was run into excessive refinement, and thus pro-

duced a disfigurement of the law. And accordingly, with a

view to its removal, section 61 of the common law proced-

ure act was passed by parliament in the year 1852; a provi-

sion which has been literally incorporated into our legislation,

and which is the statutory clause above recited. Such was

declared to be the purpose of this amendment in Hand v.

Winton, 9 Vroom 122.

Looking thus at the history and purpose of this enactment,

no solid reason is perceived by me why it should not be

deemed regulative of the class of actions which embraces the

present one. Remedies of this kind are plainly within the

language of the act, for it applies, in terms, to " all " actions

of slander, and these are of that sort. Nor is there any sub-
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stantial difference between an action for slander of a title ta

property and an action for slander of the person, when in the

latter instance the words are actionable only on the ground of

the special damage which has resulted. But whether or not

such close similarity exists, the statute must be taken to apply

in this and in similar cases, because they are not only within

the words of the act, but they are also within the mischief to>

be remedied ; for the same technicality in pleading prevailed

according to the old mode, in suits for defamation of title as

in suits for defamation of character, there being the same diffi-

culty in making the innuendoes congruous with the colloquium.

I think the statutory provision applies, and the pleadings in

the present case must be tested by it.

By the adoption of this measure of judgment, it does not

seem to me that the sufficiency of this declaration can be rea-

sonably questioned. The plaintiff, in exercising his statutory

right, interprets the words of the defendant, and that interpre-

tation imputes to them a slanderous force. This, in brief, is

the charge he makes, viz. ; that he being the owner of a

patent was endeavoring to sell an interest to various persons,

when the defendant published the writing in question, which

he construes in the sense of creating the impression that such

letters patent were not valid, and that their use had been judi-

cially enjoined, and that the plaintiff was guilty of a fraud and

misrepresentation in attempting to induce parties to contract

with him for the use of such patented improvements. Were
we to add to this the fact that the plaintiff, in his declaration^

also avers that such statements were false and malicious, and

that damages had resulted in consequence of them, it does not

seem to me that it can be reasonably said that a legal cause of

action is not here exhibited.

It is said in the brief of the counsel of the defendant, that

as the defendant was not a stranger to the transaction to which

the alleged slanderous publication relates, but is the secretary

of the company, having an interest in it, the presumption must

be that the act done was bona fide, and that a want of probable

cause, or at least a knowledge by the defendant of the falsity
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of the notice, should have been shown. But this objection over-

looks the meaning, in law, of the epithet " malicious," which

in its application in such instances, does not indicate that ill-

will, or any particular state of mind exists leading to the

defamatory statement, but simply imj)orts a negation that

there was any just cause or excuse for its publication. Nor

have I found that in those cases in whicli the statement of the

circumstances in the declaration would seem to indicate the

probability that such statement was a privileged communica-

tion, that it has been usual in pleading to do anything more

that to aver, in a general way, that the publication was false

and malicious. Such are the forms in suits against masters

for false and malicious libels in giying the character of their

servants, for in such declarations we do not find any aver-

ments that such libels were false to the knowledge of the mas-

ter, nor any negation of a just and probable cause for his

belief in the truth of the statement so made. See 2 Chit. PL
630, a. And yet these are instances of privileged communica-

tions, and it is plain that it is impossible to do more in favor

of the present case than to put it on a par with them. It may

well be, as is contended for in behalf of the defendant, that he

had the right to make the present publication if he did this act

in good iaith and in an honest belief in its truth, no matter

how much in error he may, in point of fact, have been with

respect to such convictions ; but such a consideration cannot

affect the question as to the form of the pleading. If the defend-

ant shall put in the plea of the general issue in this case, such

plea will not only deny the fact of publication, but also that

such publication was malicious, which will put the burthen

upon the plaintiff of showing, at the trial, either malice in law

or malice in fact, before he can claim a verdict. The counts

in this declaration are certainly not framed with anything like

technical skill, and their defects in this respect have, probably,

provoked these objections; but I think they must prevail

against a general demurrer.
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OEDINARY OF THE STATE OF NEW JERSEY v. WHITE,

FITZPATRICK AND CAREY.

In laying tl>e non-payment of a distributive share as a breach of au ad-

ministrator's bond, it must be shown that such distributee tendered a

refunding bond.

In debt on administrator's bond.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the demurrant, P. H. MGDermoU.

Contra, Jos. A. McCreery.

The opinion of the court was delivered by

Beasley, Chief Justice. This is a suit on an adminis-

trator's bond. The breach assigned is, the non-payment of a

distributive share after an order of the Orphans' Court settling

the accounts and ordering distribution. Tiie declaration is

demurred to on the ground that the plaintiff fails to show that

before bringing his suit, he tendered a refunding bond. The

single question, therefore, is, whether the cause of action is

complete in the absence of such tender.

I have failed to see how the affirmative of this proposition

can be maintained. The condition of the bond, upon this

subject, is that, with respect to " all the rest and residue of

the goods, chattels, and credits which shall be found remain-

ing upon the account of said administration, the same being

first examined and allowed of by the judges of the Orphans'

Court of the county, or other competent authority," the ad-

ministrator " shall deliver and pay unto such person or per-

sons respectively, as is, are, or shall by law be entitled

to receive the same," &c. But the one hundred and fiftieth

section of the Orphans' Court act declares that every person
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to whom such distribution shall be allotted, shall give bond

in double the sum, at least, of such distributive share, to the

administrator, with condition that if debts of the intestate

shall be made to appeiir, he, the obligor, will pay back his

ratable proportion of the same.

By force of this statute as it affects the conditioti of this

bond, it will hardly be contended that when this case comes to

trial the plaintiff will be entitled to succeed without proving

either that he tendered, before suit brought, this statutory

bond, or, at least, that such act was waived by the administra-

tor. To hold that there could be a recovery in the absence

of such proof, would be utterly to abrogate the statutory

requirement just adverted to. This being so, it follows, as I

think, as a necessary consequence, that such tender or waiver

must appear in the declaration, for every fact that is essential

for the plaintiff in making a prima facie case, is essential in

point of pleading. How can it be said, as matters now stand,

that the administrator is in any default; mere non-payment

of the distributive share will not put him in the wrong: in

order to do that, it must appear that he refused or neglected

to pay after a bond had been offered according to the statute.

When we inquire for the duty of the administrator, in this

particular, we must not look at his bond alone, but must look

at that instrument in its connection w'itli this statute, for by

operation of law, this statutory requirement becomes incorpo-

rated in this obligation, so that it is the same, in legal effect,

as though, on the one hand, the administrator bound himself to

pay the distributive share, and, on the other hand, the distri-

butee agreed to give him, at the same time, a refunding bond

;

and in a suit on an instrument bearing such a legal force, no

one will pretend that a cause of action could be shown with-

out a tender of the bond appearing or some excuse for its omis-

sion. That this was the view of Chief Justice Hornblower is

plainly apparent from his remarks in the case of Ordinary v.

Smith, 3 Green 92, 99, for he says :
" That the administrator

having faithfully administered on the estate, and settled his

accounts in the Orphans' Court, may fold his arms in security
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until the persons claiming to be next of kin have obtained a

decree of the proper tribunal, establishing tlieir title, ascer-

taining the amount due them respectively, and shall tender to

him a refunding bond for the sum 'allotted' to them respec-

tively."

With respect to the suggestion that if a bond has not been

tendered such fact can be set up by a plea in abatement, the

sufficient answer is, that such a course would be entirely

irregular. The use of this plea on such an occasion would be

utterly abnormal. Such a plea is never appropriate when the

plaintiff's case is imperfectly made out in the declaration; for

such an imperfection a demurrer affords the only mode of ex-

ception. These are first principles of pleading, and it is not

necessary to call in authorities to vouch for them. In regard

to the cases cited by the counsel of the defendant in his brief,

viz., Cornell v. Oxford, 1 Halst. 432, and Ex^rs of Henry ads.

Dilley, 1 Dutcher 302, it will be found upon looking into

them that they were suits for the non-payment of legacies,

and that they were decided on a peculiar expression to be

found in the statute regulating that procedure, and they,

therefore, are not applicable to the matter now in hand.

Those decisions establish a mere matter of practice, and how-

ever open their grounds may be to criticism, after this lapse

of time they are not to be disturbed, but they have no present

bearing.

The demurrer is sustained.

MORKIS FEDER & CO. v. CARLETON M. HERRICK.

On demurrer to a declaration for libel the words must be construed in

the sense imputed to them by the plaintiff".

Words having a tendency to bring a person into ridicule, hatred or

contempt are actionable if written or published.

Caution against imputing in the pleading a meaning to words which

the facts will not sustain.
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Action for publishing a libel.

There were two counts in tiie declaration, which were sever,

ally demurred to. In the first of these counts the plaintiffs,

in the inducement, were alluded to as " being the proprietors

and owners of the clothing-house of Feder & Co., and being

engaged in and doing business under said name of Feder &
Co." There was no direct allegation that they were the

owners of this house, or that they were carrying on this busi-

ness. After imputing motives to the defendant in the ordinary

form, it was then alleged that he " falsely, wickedly and ma-

liciously did publish," &c., a certain false, scandalous, mali-

cious, defamatory and libelous matter following, of and concern-

ing the said plaintiffs, that is to say :
" Appearances are not

always to be trusted. The clothing-house of Feder & Co.,

(meaning the clothing-house of said plaintiffs,) ivhich has heen

supposed exceptionally strong, asked for an extension of thirty

days on part of a debt falling due on May \st, and obtained it

by—loell in a peculiar manner. The meanest men are not the

most successful in business, and sharj) practice is seldom profit-

able in the long run,^' (meaning that the said plaintiffs adopted

dishonest and unmanly practice to gain an extension of time

to pay a debt, and also that their actions were mean and that

they were unreliable men of business, and insinuating and

causing it to be believed that they were entirely insolvent and

unable to pay their debts.)

The second count was founded on an alleged publication of

another statement touching the plaintiffs, the [contents of

which are sufficiently indicated in the opinion.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the demurrant, John W. Griggs.

Contra, Albert Comstock and A. B. Woodruff.

The opinion of the court was delivered by

Beasley, Chief Justice. The grounds of objection
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against the counts of this declaration are, that the words

charged to be libelous are not so, 'per se, and that they cannot

be made so by regarding thetn relatively to the business of

the plaintiffs, because, as it is contended, the fact that the

plaintiflPs were engaged in business is not adequately alleged

in the declaration. It is quite clear that the circumstance

that the plaintiffs were traders is not found in this declaration

in the usual form of a direct and substantive averment, as it

should be if such circumstance formed an essential part of the

cause of action ; but I shall not pause to consider the legal

effect of this informality, as I regard it as entirely unimport-

ant with respect to tiie issue of law now to be decided. For,

if all allusion to the occupation of the plaintiffs be struck from

these counts, it seems to me very clear that the residue of each

of them exhibits a legal ground of suit.

And in deciding whether this be so or not, there are two

considerations to be kept in mind, namely : first, that this is

an action for libel ; and, second, that the words of the paper

alleged to be defamatory are to be received by the court in

the sense put upon it by the plaintiffs. The effect of these two

principles of judgment is, that if the plaintiffs have ascribed

to the words in question a meaning that involves any suck

aspersion of the character of the plaintiffs as would naturally

have the effect of exposing them to social ridicule, contem{)t,

hatred, or to similar degradations, it must be admitted that am

actionable offence is manifested. So far as it concerns a right

to sue, it matters not whether the written words were aimed

at a person engaged in trade or business, or at one who is

without any occupation. The rule is settled, on grounds of

public policy, that the publication of written slander, unlike

mere oral defamation, confers a right of action on the ])erson

injured, though no special loss or damage can be proved. In

the case of the Archbishop of Tuam v. Robeson, 5 Bing. 17,

Chief Justice Best, in a sentence, defines the distinction be-

tween these two kinds of torts; referring to an antecedent

decision, he says: "According to that case, in order to sup-

port an action for oral slander, something criminal must have
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been imputed; but in a libel, any tendency to bring a party

into contempt and ridicule is actionable, and, in general, any

charge of immoral conduct, although in matters not punish-

able by law." Tiiis distinction was acted on by this court in

Hand V. Winton, 9 Yroom 122.

Estimating the legal value of the averments in the first

count of this declaration by the standard thus erected, it ap-

pears to be indisputable that the paper set forth, as interpret-

ed by the plaintiffs, is libelous. If the writing had stated, in

the language of its interpretation by the plaintiffs, " that the

said plaintiffs adopted dishonest and unmanly practice to gain

an extension of time to pay a debt, and also that their actions

were mean and that they were unreliable men of business," it

does not seem possible reasonably to assert that such charges

were not calculated to bring the objects of them into contempt,

and to degrade them in social estimation. And this is the

signification which the court must put upon the writing in

question, no matter how foreign such signification may be to

the actual and usual import of its terms, for it is the undoubted

right of the plaintiffs to construe tiiis writing in their own way,

by force of the one hundred and twenty-fourth section of the

Practice act. At the trial it will, indeed, be incumbent on the

jjlaintiffs to show that this writing is actionable, either in its

natural or imputed sense; but for the purpose of settling the

pleadings the imputed sense cannot be discarded. In this

view this count is sustainable.

And so, by the same course of reasoning, the second count

must be adjudged sufficient on the present issue, altliough as a

pleading at common law it would be regarded as full of defects,

and although many of its interpretations of the alleged libelous

writing appear to be very forced and arbitrary. But laying

aside, as we must on this occasion, such apparent incongruities

and seeming misconstructions when we find that one of the

sentences in the writing set out in this count is translated by

the plaintiffs into a charge that they "were wholly unprinci-

pled and disreputable and dishonest;" that another is averred

to compare them to a notorious criminal ; and that a third
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stated that " in their business engagements they were utterly

and entiiely shameful, deceitful, dishonorable and disgrace-

ful," it is certainly clear that it is quite out of the question for

the court to decide that an actionable libel is not set forth in

this part of this record. In its application to this count this

demurrer must fail.

Before leaving this case it will not be amiss to remark that

the foregoing decision must not be considered as an endorse-

ment of a mode of pleading in the class of cases that consists

in presenting on the record a specious cause of action consti-

tuted out of intensifications and exaggerations of the oppro-

brious terms of the writing alleged to be libelous. For it is

obvious that while such a course may triumph over a demur-

rer, it may lead to embarrassment and defeat at the trial. A
signification imputed in the pleading to the writing underly-

ing the suit can be of no avail when the issue is trying before

the jury, unless, in the light of the case as proved, such signi-

fication appears to be the true meaning of the written words.

To make an innuendo of any practical value, therefore, to the

plaintiff, it must coincide with the truth of the case ;• if it con-

tains a misstatement or a substantial amplification of the real

meaning of the writing in question, it might as well, when the

trial is reached, be struck from the record. And it is very

doubtful whether, in instances of obvious misstatements,

amendments ought to be permitted when the case has pro-

gressed as far as the stage of trial.

WESLEY BANGHART v. GEOEGE G. FLUMMERFELT.

1. An easement cannot be created by parol.

2. The declaration in assumpsit alleged that defendant made a parol un-

written agreement with a former owner of plaintifl's mill, to erect on

his own land a dam and make a certain aqueduct, and to keep up, per-

petually, the same, assigning as a breach the not keeping up such

dam. Held, that an action at law would not lie on such a contract.
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3. When, at the trial, the parties agree to amend the issue and try the case

on the merits, such agreement has the eflfect merely of waiving excep-

tions as to matters of form, and does not, in any other respect, affect

the legal rights, on either side.

This suit was originally in covenant, but it appearing at the

trial that the wrong complained of was the non-performance

of a parol promise, the form of action, with the sanction of the

trial judge, was changed to assumpsit. Accordingly, a new

declaration was filed, which set out the following facts, viz.

:

That on the 5th of April, 1849, the defendant agreed, by deed,

with one Thomas C. Albertson, to convey, in fee, to him a

certain mill and lands ; and also thereby covenanted (among

other things) to build on his own land adjoining the premises

conveyed, a certain embankment of a designated height and

length, which was to be finished by the 1st day of September

then next, and that " said defendant, his heirs, executors, ad-

ministrators and assigns, would, at his and their own costs and

charges, keep the said embankment in good and sufficient re-

pair." It was then alleged that on the same day such convey-

ance was made, and that by such deed all said rights and priv-

ileges were passed and granted to the said grantee. Then fol-

lowed a statement that after the making of the said article of

agreement and the said deed of conveyance, " and before the

entire execution of all the covenants therein contained, it was

mutually agreed between the said defendant and the said

Thomas C. Albertson, by word of mouth and not by writing,

that in place of the embankment, which by the terms of the

said article of agreement " the defendant was to erect, he

should, for a portion of the distance, " dig a new channel for

the said creek, and construct and build the same, and the new
dam and embankment thereon," and which said new dam
and the embankments necessary along the said new channel

" were agreed to be substituted for the embankment required

by said covenants; and that said defendant agreed for him-

self, his heirs, executors, administrators and assigns, to keep

the same in good repair." It was then alleged that defendant
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dug the new channel and constructed the new dam and em-

bankment according to the parol agreement. A chain of title

was then shown from said grantee, Albertson, to the plaintiff,

whose deed was dated in the year 1867. The breach was an

omission to perform, in the year 1869, his parol agreement

with the first grantee, Albertson, in this, that he did not keep

up and in repair the dam and embankment called for by that

contract.

l.'he verdict and judgment were for the plaintiff, which

were removed by this writ of error.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff in error, H. S. Harris and B. Williamson.

For the defendant in error, James M. Robeson and J. G.

Shipman.

The opinion of the court was delivered by

Beasley, Chief Justice. As the case of the defendant

in error, who vvas the plaintiff iu the court below, appears to

be a meritorious one, und as the jury has found that he has

sustained damages to a considerable extent by the failure of

the defendant to comply with his engagements, I have been

solicitous to find some legal ground on which that recovery

could be supported. But in this endeavor I have altogether

failed, for it seems to me very clear that the declaration does

not disclose a legal cause of action. The case, in brief, may
be thus stated : The plaintiff complains that the defendant

entered into a parol agreement, in the year 1849, with the

then owner of the mill property now held by the plaintiff,

to substitute an artificial aqueduct and a dam for a certain

embankment, which, by an article of agreement under seal, the

defendant before that had covenanted to build ; and that it

was one of the terms of such parol agreement that the defend-

ant and his heirs and assigns would keep such substituted
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aqueduct and dam in repair. These works thus referred to

were to be made on the lands of the defendant, which were

contiguous to the mill property of the plaintiff. The conten-

tion of the plaintiff is, first, that this parol agreement was

valid in law when made ; and, second, that it ran with the

land and came to him with his title. But the moment we

turn our attention to the nature of this claim its fallacy be-

<;omes apparent. What it asserts is obviously this : that an

easement and a perpetual obligation to keep it in repair, may

be created by parol. The plaintiff alleges that as the owner

of this mill and as appurtenant to it he was entitled to require

the erecting and keeping up an artificial channel and dam on

the property of the defendant, and in his declaration he ex-

pressly declares that his title to this consisted in a promise

made by the defendant, which, in the language of the plead-

ing, was " by word of mouth, and not by writing." The

decisions are numerous and decisive that such interests as the

one here asserted and created in this mode, cannot be recog-

nized in a court of law. If the defendant should tear down

this dam and fill up this aqueduct, it seems quite clear that

the plaintiff could have no redress for the damage that would

thus ensue, founded on this unwritten agreement. The most

cursory reference to the books will raise a conviction that the

law on this subject is entirely settled. " An easement in the

land of another," says one of the text writers, " is, by the

common law, grantable only by deed, and of course no verbal

agreement which amounts to conferring an easement or a right

in the nature of one, can be, as such, available to either of the

parties to it. The law on this point is too well settled to

require any detailed citation of authorities." Brown on Stat, of

Frauds, § 232 ; Gale & Whatley's Laio of Easements 12. That

a contract of this nature has been performed in part cannot

affect the legal complexion of the affair, although such cir-

cumstance will often constitute a solid foundation for the

intervention of a court of equity. From the facts here exhib-

ited, it is perhaps not unreasonable to infer that the plaintiff

may be in this matter possessed of a stable equity which would
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be protected by the proper tribunal ; but all that can now be

decided is, that he has no standing in this action.

In addition to the foregoing consideration, and which alone-

is sufficient to dispose of the question involved, it should be

further noted that the agreement, a breach of which consti-

tutes the supposed cause of action, is plainly void by reason

of the statute of frauds. The stipulation in question is, that

the defendant, his heirs and assigns, would forever keep these

structures in good condition.^ Such a perpetual engagement is

declared to be ineffectual by the fifth clause of the act which

prescribes that no action shall be brought on " any agreement

that is not to be performed within one year from the making

thereof." Such a quality of the transaction would of itself

defeat this suit in this court, while in equity it would,

under some circumstances, be an impediment easily to be sur-

mounted.

With respect to the statement contained in the record, that

at the trial " parties agreed to try the merits of the case, irre-

spective of the pleadings and issue joined," it is sufficient to

say that there is nothing in such an understanding that can

countervail the radical defects in the plaintiff's case just

pointed out. This suit, as it at first stood before the trial

court, was in form an action of covenant, and when it was

found that such form was incongruous with the facts as devel-

oped, and that the action would have to be transformed into a

suit in assumpsit, the parties then determined to proceed and

try the merits without waiting to have the pleadings and issue

amended. But an agreement to try the merits of a suit at

law is an agreement to waive form alone, and cannot be con-

strued to be a relinquishment, on either side, of legal righte,

and the objections now urged are not as to mode, but as to

substance. If the view already expressed is well founded,

then the plaintiff cannot recover in a court of law, no matter

what his method of suit or proceeding may be. But besides

this, the only issue raised on the reasons of error assigned

and the traverse of them, is whether a legal judgment ap-

pears, on the face of this record, to have been rendered. This
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court can adjudge nothing ouiside of that issue. If it has

been inequitable, in view of these past agreements relied on

for so many years and in so many respects performed, and in

view of what occurred at the trial, to take out this writ of

error, it must again be repeated that the remedy is not in this

court, or at all events at this stage of these proceedings.

Upon the whole, however, as there is some reason to think

that the plaintiff in this suit may, in a court of equity, be enti-

tled to enjoin this proceeding and retain this judgment as an

adjunct to his right, if such exist, to enforce in that tribunal

the past agreement in question, and as a judgment in error

might forestall such a right, the court will withhold its judg-

ment in the present proceeding until the last day of the pres-

ent term, when, if not prohibited by the Chancellor, the

counsel of the plaintiff in error may move for a revesal.

OEDINAEY OF THE STATE OF NEW JEKSEY v. WILLIAM
J. POULSON ET AL.

An order to prosecute an administrator's bond made by the Ordinary,

must be taken, in all collateral proceedings, to be entirely conclusive.

Suit on an administrator's bond. The breach laid was the

failure by the administrators to make an account of their ad-

ministration within twelve calendar mouths from the date of

the bond, according to its terms.

The plea that has been demurred to states that, at a certain

date, the administrators, by a decree of the Orphans' Court,

were discharged from their duties as administrators, "except

accounting for and paying over the moneys and assets received

by them, or either of them, by virtue of their said office ;

'^

that thereupon another administrator was appointed by the

said court in their place and stead, who duly assumed the said

office ; and that afterwards they fully accounted to such sub-

VOL. XIV. c
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stituted administrator for tlie moneys and assets received by

them, and paid over such moneys to him ; and that subse-

quently the Northampton County Savings Bank, without the

knowledge of the said substituted administrator, filed a peti-

tion in the Prerogative Court, and obtained an order to prose-

cute the bond in suit, without advising said court of the facts

above stated.

In this case a motioit to strike out plea had previously been

made at Chambers, before Chief Justice Beasley, and an

opinion upon that motion was delivered. This opinion is of

importance to the bar, and it is thought proper to insert it

here.

Beasley, Chief Justice. The plea objected to must

be struck out, as it shows no defence to the action.

The condition of the bond is that a just and true account of

the administration be made within twelve calendar months of

the date of the bond. This stipulation the Orphans' Court can •

not alter or abrogate. It is true that the statute authorizes

the court to extend the time for accounting, but that act can-

not affect this covenanu Its effect would be this: the surro-

gate-general would not be likely to order a bond to be prose-

cuted for not accounting within the stipuUited time, in case it

was shown to him that the period for accounting had been

extended by the Orphans' Court. But when the bond is in

suit, it must speak for itself, and the covenant is absolute to

account within a definite time ; the agreement is not to account

within such fixed time, or within such time as the Orphans'

Court may require.

And it will be observed that if the covenant can be thus

altered by the action of the Orphans' Court, then the result

is that whenever the time is extended judicially, the covenant

is, in point of fact, annulled. No count could be framed on

the covenant for not accounting within the extended time, and

for the plain reason that there is no such stipulation in the

instrument.
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I think it clear that the extension of the time to account

does not modify, or in anywise affect this particular covenant.

As I have said, the remedy is before the surrogate-general,

to induce him to refrain from granting an order to prosecute,

or if such order has been inadvertently granted, to seek for a

revocation, should the circumstances justify such an applica-

tion.

This result is not very onerous on the administrator and

his bondsmen. A judgment against them does not, of course,

result in the money being required to be raised. The judg-

ment is under the control of the Ordinary, and he never

directs the money to be raised until he ascertains that such

money is wanting to make good the losses to the estate pro-

ceeding from the misconduct of the administrator. In this

case, if the administrator has to submit to a forfeiture of this

bond on the ground that he has not accounted within the

stipulated time, the Ordinary will, in the first place, order

him to settle his accounts, and unless in case of maladminis-

tration and consequent loss of assets, he will not order the

money to be brought in by the bondsmen.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the demurrant, /. T. Bird and Edw. T. Green.

For the defendants, /. G. Shipman and Geo. M. Shipman.

The opinion of the court was delivered by

Beasley, Chief Justice. The matters attempted to be

set up by way of defence in this case are utterly devoid of all

legal significance in this suit. The plea in question admits a

breach of the bond, and then states certain facts for the pur-

pose of showing that the order to put the bond in suit ought

not to have been made by the surrogate-general. It may
very well be that if it had been known by that officer that

these administrators had been removed from office and another
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person had been substituted in their place, and that they were

prepared to account to such person for the moneys and assets

which had come to their hands, that he would not have

authorized this suit to be brought. And it might even be,

that upon now being applied to he might be led to revoke

such order. But however this may be, it is plain that with

respect to such subjects this court is destitute of all cognizance.

The surrogate-general is the plaintiff on this record, and it

would be a strange thing for this court to say that although

he has exhibited a legal cause of action in his declaration, he

is here without right. Tlie power to decide when an admin-

istrator's bond shall be put in suit is one of the prerogatives

of the Ordinary. The language of the act is, " in case any

bond given by executors, administrators, &c., shall become

forfeited, the Ordinary may cause the same to be prosecuted

in any court of record, at the expense of any party grieved by

such forfeiture;" and it is quite out of the question for this

court to arrogate the right to review the action of the Chan-

cellor taken under this authorization. The order to prosecute,

made by that officer, must be taken, in all collateral proceed-

ings, to be entirely conclusive. And even if the power of

supervision resided in this court, such an authority could not

be invoked through the medium of a plea to the action, inas-

much as an erroneous order permitting the bond to be sued

on, would not constitute any bar to the action. On the

assumption of such supervisory power the remedy would be

an application to this court to dismiss the action, or possibly

by a plea in abatement. But, as has been already said, the

authority in question has been left by the statute to the dis-

cretion of the Ordinary.

It appears scarcely necessary to say that the case of Mc-

Donald and Glynn v. O'ConneWs Adm^rs, 10 Vroom 317,

has no relevancy to the question thus disposed of. That case

has to do only with suits by individual creditors against

removed administrators, founded on devastavits. It was

deemed that the remedy for such wrongs was vested in the

substituted administrator. But in the present proceeding the
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Ordinary is the actor, and its object is the protection of all

persons interested in the assets of this estate. Neither the

point decided in the reported case nor the reasoning on which

the conclusion rests, is in anywise applicable in this instance.

The demurrer must be sustained.

JOHN C. WELSH, EXECUTOK, &c., OF CATHERINE WELSH,
DECEASED, PLAINTIFF IN EREOR, v. ALETTA W. BROWN,
DEFENDANT IN ERROR.

1. With respect to general legacies, the law has prescribed, as a general

rule, that such legacies shall be raised and satisfied out of the testa-

tor's estate at the expiration of one year from his death. If not paid

at the expiration of the year, interest from that time will be allowed

as damages, and interest on a legacy will not be computed from a

period prior to that time unless the will clearly expresses the inten-

tion that interest shall be reckoned from an antecedent time or event.

2. To this general rule there are certain exceptions, in cases of (1) a leg-

acy in satisfaction of a debt
; (2) a legacy to the testator's minor child

or one to Avhom the testator is in loco parentis, and there is no provision

for the maintenance of the legatee
; (3) where the bequest is of an

annuity
; (4) wiiere the bequest is of the residue of the testator's estate

or of some aliquot part or proportion thereof, in trust, to pay the inter-

est or income to a legatee for life, with a gift of the principal over at

his death. In these cases interest will be allowed from the testator's

death.

5. A legacy of a specific sum of money—the interest whereof is payable

annually to one for life—the principal being payable after his death

to other persons, is not an exception to tlie general rule with respect

to the payment of interest on legacies. The executor is not required

to set apart the principal sum before the end of the year; and, until

that be done, there is no fund to produce interest for the life tenant.

4. The testatrix gave to her niece, A. W. B., " the interest of twenty-five

hundred dollars, to be paid to her annually by my executor," and
" directed that, at the deatii of the said A. W. B, "tlie said sum of

twenty-five hundred dollars" should be divided equally among her

children. Held, that under this bequest A. W. B. was entitled to
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interest on the twenty-five hundred dollars only from the expirationi

of one year after the death of the testatrix.

5. Distinction between an annuity and a legacy of a specific sum—the

interest or income of which is payable annually to a life tenant—with,

a gift of the principal over, stated.

On writ of error to Morris Circuit.

Catherine Welsh died on the 22d of April, 1874. By her

will, dated April 20th, in the same year, she made to the

plaintiff the following bequest:

" I do give and bequeath to my niece, Aletta Brown, my
gold watch, ray melodeon, my black ear-ring-s, my black furs,

one set silver teaspoons (second choice,) my cashmere shawl,,

my brown silk dress, and the interest of twenty-five hundred

dollars, to be paid to her annually by my executor; and at

her death the said sum of twenty-five hundred dollars shall

be paid to or divided equally among any child or children of

hers that may then be living, or their heirs; but if the said

Aletta Brown shall die leaving no children or grandchildren

living, then I do order the said sum of twenty-five hundred

dollars divided equally among my heirs. I also give her alL

my mourning clothing."

She also gave sundry pecuniary legacies and specific legacies

of personal property to different legatees, after which the will

contained the following provisions :

" I do order that none of the legacies or interest herein given

or bequeathed shall be due or payable during the lifetime of

my mother, but that all interest that may accrue or become-

due on any obligations belonging to my estate shall be used

for the comfort and support of my mother ; and if said inter-

est is not sufficient, then I do order my executor to pay out

of my estate such sum as may become necessary for the sup-

port of my said mother and for her burial."

She further orders and directs as follows :
" I do order

and direct that all taxes that may be levied or assessed on any
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money or interest herein bequeathed or given away shall first

be deducted from the said money, and the balance paid, and

said money or interest shall be subject to the taxes as long as

it remains in the hands or control of my executor. * * *

I do order and direct that, after putting at interest a sum

sufficient to pay the interest, and paying the legacies herein

bequeathed, and after settling my estate, if any balance shall

be found due my estate or in the hands of my executor, he

shall then divide such sum, share and share alike, among my
heirs."

This action was brought by Miss Brown, the legatee, against

the executor of the deceased, to recover $175, one year's in-

terest on the said sum of $2500, accruing between the 22d

of April, 1874, and the 22d of April, 1875. The defend-

ant demurred to the declaration, and the question designed to

be raised by the demurrer was, whether, under the bequest to

the plaintiff, she was entitled to interest on the said sum of

$2500 from the death of the testatrix, or from the expiration

of one year from tliat event.

This question the court below decided in favor of the plain-

tiff below. Hence this writ of error.

Argued at November Term, 1880, before Beasley, Chief
Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff' in error, Alfred Mills.

Contra, S. B. Ransom.

The opinion of the court was delivered by

Depue, J. In determining as of what time legacies shall

take effect and be payable, certain general rules have been

adopted ; and testators, in making their wills, are considered

as framing their testamentary dispositions in view of those

general rules.

Specific legacies are treated as severed from the bulk of the
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testator's property by the operation of the will, aud their in-

crease and emolument are regarded as specifically a{)propriated

for the benefit of the legatee from that period ; though the

time for the enjoyment of the principal may be postponed to

a future period. With respect to general legacies, the law,

for convenience, has prescribed, as a general rule, that where

no time is named by the testator, and in the absence of any

intention derived from the will itself, such general legacies

shall be raised and satisfied out of the testator's estate at the ex-

piration of one year next after his death. 2 Ropei- on Leg. 1245

;

2 Lead. Cas. in Eq. 639, notes to Ashburne v. MacGuire.

On a legacy coming within the class of general legacies, if the

legacy be not paid at the expiration of the year, interest from

that time will be allowed as damages; and interest on a legacy

will not be computed from a period prior to that time, unless

there be a clear expression of intention that interest shall be

reckoned from an antecedent time or event. In that case the

interest is regarded as of the substance of the gift, and is not

recoverable, as such, unless there be a clear intention appar-

eni on the face of the will that interest shall be payable from

a period prior to the expiration of the year.

To this general rule there are a few well-established excep-

tions. A legacy given in satisfaction of a debt will carry in-

terest from the testator's death. Clark v. Sewell, 3 Atk, 99.

Interest on a legacy to a minor child of the testator, or to one

to whom the testator is in loco parentis, will be allowed from

the testator's death as a provision for maintenance, where no

provision is made by will or otherwise for the support of such

legatee. Brinkerhof v. Merseiis, 4 Zab. 680 ; Cox v. Corken-

dall, 2 Beas. 138 ; Hennion\s Ex'ts v. Jacobus, 12 C. E. Green

28 ; Ex'r of Kearney v. Kearney, 2 C. E. Green 59, 63, 504.

Where the bequest is of an annuity, in the absence of any

direction to the contrary, the annuity will commence from the

death of the testator, and the first payment become due at the

end of the first year from that event. In this respect an an-

nuity differs from a general legacy ; for a general legacy, not

oeing payable out of the testator's assets before the end of the
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year from the testator's death, no interest will be due thereon

until the expiration of the second year. 2 Rop. on Leg. 1245.

There is another class of cases which are apparently excep-

tions to this general rule; but those cases stand upon pecuh'ar

and special grounds, and are regarded as a class by themselves.

On a bequest of the residue of the testator's estate, or of some

aliquot part or proportion thereof, in trust to pay the interest

or income to a legatee for life, with a gift of the principal over

at his death, the interest or income payable to the life tenant

will be computed from the testator's death. Green v. Green,

3 8tew. 451 ; S. C, 5 Stew. 768 ; Van Blarcom v. Dager, 4

Stew. 783 ; 2 Spence's Eq. Jur. 552-569 ; Howe v. Earl

of Dartmouth, 7 Ves. 137, and the notes to that case in 2 Lead.

Cas. in Eq. 686, et seq. Cases of this class are distinguished

from legacies of a definite sum with remainder over, with

respect to the computation of interest to the life tenant. 2

Wnis. on Ex^rs 1391 ; Fearns v. Young, 9 Ves. 549, per

Lord Eldon ; Baker v. Baker, 6 H. of L. Cas. 623, per Lord

Chelmsford ; Van Blarcom v. Dager, 4t Stew. 783, per Dodd,

J. In the case last cited, the computation from the testator's

death of interest or income to the life tenant, where the gift is

of the residue, is placed on a special equity as between tiie

parties who are to participate in the gift, arising from the in-

justice that would be done to the life tenant by the addition

of the entire interest to the capital. 2 Rop. on Leg. 1320.

That the computation of interest as between the life tenant

and remainder-man, where the corpus of the gift is the residue

of the testator's estate, is founded exclusively on the special

equity between the parties among whom the gift is to be Ap-

portioned, is apparent from an examination of the cases. For

the first year, sometimes, the interest on the whole income is

allowed the life tenant ; sometimes only a portion of the in-

come for the first year is allotted to the life tenant, and the

balance is added to increase the capital, for the reason that, in

such cases, the circumstances are such that it would be inequit-

able to the remainder-man to give the whole produce of the

first year to the life tenant ; and sometimes the allowance to
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the life tenant for the first year is upon a 'percentage deter-

mined by the court, on a consideration of what would be just

and equitable as between the parties, under the circumstances

of the particular case. Hewitt v. Morris, 1 Turn. & Buss.

241 ; Fearns v. Young, 9 Ves. 552 ; Brown v. Gellatly, L. JR.,

2 Ch. App. 751 ; 2 Spence's Eq. Jur. 558, et seq.

The apparent conflict in the decisions on this subject is in a

large measure due to the failure to observe the special grounds

on which the computation of interest is made as between the

life tenant and remainder-man, where the corpus of the gift is

the residue of the testator's estate. Some of it is also attribut-

able to expressions used in that class of cases where interest is

allowed by way of maintenance for minor children, or those

to whom the testator is in loco parentis. If those cases which

are universally considered as exceptional, and as resting on

special and peculiar grounds, are put aside, the decisions on

the subject of interest on legacies are quite consistent and har-

monious.

The contention upon which the judgment below is sought to

be sustained is, that the gift to Miss Brown is of an annuity, and

that the intention of the testatrix to pay her interest from her

death is to be deduced from the language of the bequest.

An annuity is defined to be a yearly payment of a certain

sum of money. 2 Wms. on Ex'rs 809 ; Booth v. Ammerman,

4 Bradf. Sur. R. 129. The first payment of an annuity

given by will is due at the end of one year from the testator's

death. This is one of the exceptions to the general rule with

respect to the enjoyment by a life tenant of the benefits given

by will. Where a general legacy is given to one for life, with,

remainder over to another, no interest will be due until the

expiration of the second year. 2 Rop. on Leg. 1253. This

distinction between an annuity and a legacy for life with

remainder over^ was taken by Lord Eldon in Gibson v. Bott,

7 Ves. 89, 96. His language is :
'' If an annuity is given, the

first payment is paid at the end of one year from the death
;

but if the legacy is given for life, with remainder over, no in-

terest is due till the end of two years ; it is only interest on
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the legacy, and until tlie legacy is payable there is no fund ta

produce interest." Mr. Roper approves of this distinction as

founded on principle, and, speaking of the disposition of a

sum of money and the interest of it sriven as an annuity to

one for life, says that the annuity, being given in the form of

interest upon a gross sum of money to be taken out of the

assets as any other legacy, cannot be payable sooner than the

fund produces the means tor that purpose. 2 Bop. on Leg. 877.

In the present case the gift to the plaintiff is of the interest

on a gross sum—$2500—to be paid to her annually

by the executor ; and after the plaintiff's death the prin-

cipal sum is payable to other parties. The will provides

that the executor, after putting out at interest a sum suffi-

cient to pay the interest and legacies bequeathed, shall di-

vide the residue among the heirs of the testatrix. It further

directs that all taxes on the money or intei'est bequeathed

should first be deducted, and the balance only paid, and that

the said money or inteiest should be subject to the taxes as

long as it remained in the hands or under the control of the

executor.

In substance the bequest is to the executor to invest and

pay over the net income or interest, after deducting taxes, ta

the life tenant during her life, and after her death, to pay the

entire principal to the legatees in remainder. The executor,

in the administration of the estate as executor, was under na

obligation to set apart the principal sum on which interest

was allowed until the end of the first year; and until that

separation was made, there was no fund to produce interest

for the life tenant. In legal effect the bequest is analogous to

those in Lowndes v. Lowndes, 15 Ves. 301, and Raven v. Waite,

1 Sivanst. 553, upon which interest was allowed only from

the expiration of the year. In my examination of the English

cases, I have not found a single decision in which a bequest

similar to that under consideration, has been considered as

excluded from the general rule that the legacy shall, for such

purposes, take effect after the lapse of the year. The distinc-

tion between an annuity pure and simple, which is to be paid
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at all events out of the testator's estate at the expense of the

residuary legatee, and the interest or income for life, of a cer-

tain sum set apart by the testator for that purpose, and given

over in gross to another after the death of the life tenant, has

been quite uniformly adhered to. Baker v. Baker, supra,

was decided upon that distinction. Lord Cranworth, in de-

livering his opinion, said: "In all these cases arising upon

the construction of wills, the real question is, whether that

which is given is given as an annuity, or is given as the in-

terest of a fund ; and where that question is to be considered,

what you must look to is this: whether the language of the

testator imports that a sum, at all events, is annually to be

paid out of his general estate, or only the interest, or a por-

tion of the interest, of a capital sum which is to be set apart."

This distinction is recognized by Lord Justice Rott in Birch

V. Shewall, L. R., 2 Ch. App. 649. The principle on which

it rests is that a bequest of a specific sum of money is one

gift, one legacy, the benefit of which the testator has appor-

tioned between the donee for life and the remainder-man. To
the life tenant he has given the interest or produce of the

fund during life, and the capital sum to the remainder-man

after the death of the former. Such a legacy is, therefore,

subject to the rule that general legacies are to take effect and

be payable at the expiration of a year from the testator's

death. The executor is not bound to set apart the legacy for

investment before the end of the year; and until that be done

there is no fimd to produce the interest that is payable to the

life tenant. In Knight v. Knight, 2 Sim. & Stii. 490, the

bequest was to each of the children of T. W., "as soon as

they attain the age of twenty-one years, the sum of £2000,

with interest at the rate of five per cent, per annum;" and

interest was held to be computable only from the end of the

year, for the reason that the executors would not be bound to

make an investment for the security of the legatees until the

end of the year.

In the courts of this country the weight of authority is in

the same direction.
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Judge Rcdfield adopts the same distinction between annui-

ties and accruing interest when made the subject of bequests,

with respect to the time when the bequest becomes operative,

as was taken by Lord Eldon in Gibson v. Bott. He holds

that, in case of an annuity bequeathed, it begins from the

death of the testator, and the first payment becomes due in

one year thereafter ; but that, when the interest or net income

of a certain sum is given, the interest will not begin to run

until one year from the decease of the testator, and the first

payment will, consequently, become due in two years from

that date. 3 Redfield on Wills, 184, c. V., § 25, p. 13. In

Lawrence v. Embree, 3 Bradf. Siir. R. 364, a bequest of in-

terest or other income of a certain sum to be invested by

executors was held not to begin to carry interest until the end

of one year, at which time the investment should be made

;

and the distinction between an annuity and a bequest of the

interest of a specific sum was made the basis of the decision.

In the subsequent case of Booth v. Ammerman, 4 Bradf. Sicr.

R. 129, the subject received a careful consideration. The be-

quest under adjudication was to the testator's sister, " of the

interest upon fifteen hundred dollars, in case she should be-

come a widow, during her widowhood, payable annually," and

the executors were authorized to invest the estate in such sums

and upon such terms as they might deem necessary for " the

due execution of the will." The testator died in October,

1854, and the legatee became a widow in May, 1855. The
question was when the legacy became due, and from what

time it bore interest. In delivering his opinion the learned

surrogate adopted the distinction laid down by Lord Eldon in

Gibson V. Bott, as a distinction in favor of annuities long

recognized in the books. In commenting on the words " the

interest," and " payable annually," in answer to the inquiry

he propounds, whether it is an annuity or merely an ordinary

legacy, he said :
" It is not a stated sum, but may be more

or less, according to the earnings of the capital ; in this respect

it does not possess the characteristic of an annuity, but is

merely interest or income. It is payable annually ; in this
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respect it possesses a characteristic common alike to an annuity

and to interest, but not peculiar to either. In the present case

the testator gives 'the interest upon fifteen hundred dollars;'

the gift is of interest, and that is the entire substance of the

gift. The mode of payment is "annually," and that relates

to the payment, and not to the gift. The thing given is the

profits of a certain portion of the estate, to be separated in

money and invested. It is given as interest of a demonstrated

capital, and interest cannot, therefore, begin to accrue until

the capital becomes due. The provision of the will would,

therefore, seem to be satisfied by making the investment at

the end of the year, and paying the interest annually to the

life tenant. The will expressly provides for this investment,

and, on the decease of the legatee, to whom the interest is

bequeathed for life, gives the corpus, or capital, over. This

bequest is substantially a legacy for life with remainder over;

and the legacy would not become due so as to draw interest

till the end of the year, unless otherwise specially directed. I

do not think the direction to pay interest annually sufficient

to take the case out of the general rule." These remarks have

been quoted for the reason that they are applicable to the be-

quest under consideration, and, in my judgment, are a correct

exposition of the law on the subject. In that case the direc-

tion was that the bequest should take effect in case the legatee

"should become a widow." She became a widow within the

year. The surrogate regarded that language as prescribing a

condition or contingency on the happening of which the

legacy became due, and gave interest from the happening of

her widowhood, and denied that the words " payable annual-

ly " amounted to such a special direction as would carry in-

terest from the testator's death.

In Cogswell v. Cogswell, 2 Edw. Ch. 230, under a direction

that executors should invest in stock a sum of money which

would produce an annual income of $1000, and to permit tes-

tator's wife to take such income from time to time as the same

should become payable, the executors were allowed one year

to make the investment.
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An examination of the cases which are usually cited as hold-

ing a different principle will disclose the fact that, with a few

exceptions, they are cases coming within some one of the ex-

ceptions above stated to the general rule.

In Williamson v. Williamson, 6 Paige 298, the bequest was

of the interest or income of the residuary estate to the legatee

for life. In Craig v. Oxiig, 3 Barb. Ch. 76, one of the be-

quests was in the form of a direction for the investment of

such a sum as would produce in legal interest $500 per an-

num, as a provision for the testator's lunatic son, which should

give him "a sure and ample support during his life;" the

other was of an annuity of $1000 per year to the testator's

wife, the principal to be invested as she might reasonably re-

quire. In Cook V. Meeher, 36 N. Y. 15, the legatees for life

were the wife, daughter and grandchildren of the testator, and

their legacies were considered as intended to provide a fund

for their support and maintenance. In re Devlin^ Estate, 1

Tucker 460, the legatees were children without any other

means of support, and the case was expressly decided upon

the distinction between interest upon a sum of money left as

a legacy, and an annuity or income bequeathed for the sup-

port of the legatee. In Sweti v. JBorton, 18 Pick. 123, the

gift to the legatee was of the interest of $50,000 from the

time of the testator's decease during the life of the legatee.

In Brimhlecom v. Haven, 12 Cush. 511, the bequest was ''of

the interest of $6000," without any gift over of the principal

sum : and the court held that, there being no setting apart of

any fund to answer the legacy, it was, in efiect, the gift of an

annuity of a fixed sum of money annually, fixed and expressed

by the term " interest of $6000." The two cases cited from

the courts of Pennsylvania {Eyre v. Golden, 5 Binn. 4l12, and

In re Hilliard's Estate, 5 Watts & Serg. 30,) may be considered

as direct authorities in favor of the view adopted by the court

below. But these cases, if they do not stand alone, are con-

trary to the great weight of authority, and are against correct

principles.

The decisions in the courts of this state on this subject have
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adopted and followed the law as laid down by Lord Eldon

and by Mr. Roper.

In Hoisted v. Meeker, Ex^r, 3 C. E. Gi-een 136, upon a

direction in the testator's will that executors should place the

sum of $20,000 at interest, and pay the net income or interest

thereof, semi-annually to the testator's daughter, Chancellor

Zabriskie held that the executors were required to invest at

the end of the year, and that the legatee was entitled to the

interest which should accrue from that time. In Henion's

Ex^rs V. Jacobus, 12 C. E. Green 28, the bequest was to the

testator's daughter, of the legal interest of $1400, to be paid to

her annually, and the principal at her death to be divided

among her heirs ; Chancellor Runyon held that the interest

j)ayable to the testator's daughter was to be computed from

the end of one year from the testator's death. The same rule

was re-affirmed and applied in Hoicard v. Francis, 3 Stew. 444.

These cases from the Court of Chancery were cited with ap-

parent approval in Van Blarcom v. Dager, 4 Stew. 495..

They are decisions of a court of co-ordinate jurisdiction, and

ought not to be disregarded or overruled except for the most

cogent reasons. They apply directly to this case, and in my
judgment were correctly decided.

I think that for the reason already given, the judgment

should be reversed.

It may be remarked that, on a ground that may be techni-

cal, and was not taken on the argument, the same result would

be reached. The testatrix directs that none of the legacies or

interest given or bequeathed, shall be due or payable during

the lifetime of her mother. A copy of the will is annexed to

the declaration, and by averment, made part of it ; and the

death of the mother of the testatrix is nowhere averred in the

pleading.

Judgment reversed.
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STATE, BENJAMIN WEIGHT, PROSECUTOR v. CHARLES C.

MORAN.

1. A writ of attachment was tested "the twenty-eighth of March, eighteen

hundred and seventy ." By the transcript it appeared that the writ

was issued Marcli 28lh, 1879. The erroneous statement of the year

was an oversight of the justice in filling up a printed blank. The mis-

take did no injury to the defendant, and was curable by amendment.

An error which is the result of an oversight of the justice, wliich might

have been cured by amendment, and has caused no injury, is no ground

for reversal.

2. The transcript stated that the constable returned the writ of attach-

ment as follows: "March 29, 1879. I return, &c." "Whereupon I

appointed Friday, the 18th of April, 1879, to hear and determine tlie

canse." Held, that it sufficiently appeared that the justice, upon the

return of the attachment, appointed a day for the hearing of the cause.

3. Tlie justice certified in his transcript that on the day of trial " it ap-

peared in evidence that notices had been posted according to law."

Held, it sufficiently appeared that tlie plaintiff had proved to the satis-

faction of the justice that he had advertised the attachment in the

manner prescribed by the statute.

4. The act of March 12th, 1879, (Pamph. L., p. 115,) entitled " An act to

increase the jurisdiction of justices of the peace," which gives justices

of the peace jurisdiction in suits where the debt, balance or other mat-

ter in dispute does not exceed, exclusive of costs, the sum or value of

$200, applies only to the jurisdiction of justices of the peace

under the act constituting courts for the trial of small causes.

Rev., p. 538. The jurisdiction of justices of the peace to issue attach-

ments is conferred by the sixty-second section of the attachment act,

{Rev., p. 53,) and is limited by that section to actions in which the debt

does not exceed the sum of $100.

5. A justice of the peace cannot issue an attachment for a debt which ex-

ceeds the sum of $100.

On certiorari to a justice of the peace to remove the judg-

ment and proceedings under an attachment.

Argued at November Terra, 1880, before Justices Depue,
ScuDDER and Knapp.

Vol. XIV. d
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For the prosecutor, Van Blarcom & Cochran.

For the defendant, W. H. Francis.

The opinion of the court was delivered by

Depue, J. The reasons assigned for the reversal of this

judgment may be classified and considered without stating

them in detail.

First. The writ was returned ou the 29th of March, 1879.

The affidavit on which the writ was issued, was made on the

28th of March, 1879. Tlie writ bears teste ou '' the twenty-

eighth of March, one thousand eight hundred and seventy,"

as appears by a certified copy of it annexed to the transcript.

The justice's court act requires all precepts, summons, war-

rants, writs and other process to be tested on the day they are

respectively issued. Bev., p. 540, § 10. By the transcript it

appears that the writ was in fact issued on the 28th of March,

1879. The erroneous statement of the year was purely an

oversight in filling up a printed blank form of the writ. The

statute requiring the writ to be tested on the day it was issued

is only directory. Morris Canal v. Mitchell, 2 Vroom 99.

The mistake of the justice did no injury to the defendant, and

is curable by amendment. An error which is the result of an

oversight of the justice, which might have been removed by

amendment, and has not i?ijured the defendant, is no ground

for reversal.

Second. The statute requires that upon the return of the

attachment, the justice shall appoint a day for the hearing of

the cause, not less than twenty days from the issuing of the

writ. Rev.,
J). 54, § 62. The transcript states that the writ

was directed to Charles P, Roorback, constable, who returned

the writ of attachment as follows : ''March 29, 1879, I re-

turn, &c. ;" " Whereupon I appointed Friday the 18' day of

April 1879 to hear and determine the cause." The date

affixed to the return is prima facie evidence of the time when

it was made ; and the facts stated in the transcript, fairly con-

strued, negative the reason assigned for reversal, that it does
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not appear Y,hen the writ was returned, or that the justice did

not, upon the return of the attachment, appoint a day for tlie

hearing of ihe cause. On a more uncertain statement in a

transcript, this court showed a disposition to disregard a simi-

lar reason for reversal, and obviate, by intendment, a like ob-

jection, in Orisraan v. Swisher, 4 Dntcher 149.

Third. By the sixty-third section of the act it is made the

duty of tlie plaintiff forthwith, after the issuing of the attach-

ment, to give notice of the issuing of the attachment in three

of the most public places in the county (Rev., j), 54); and it

should appear by the transcript that the plaintiff had proved,

to the satisfaction of the justice, that he advertised the attach-

ment in the manner prescribed by the act, Conover v. Cono-

ver, 2 Harr. 187. The statute does not prescribe the form or

mode of proof, nor does it in express terms require the fact of

advertisement to be proved ; but notice of the issuing of the

writ being essential to the regularity of the proceedings, proof

of the fact should be made before the justice proceeds to trial,

and it ought to be stated in the docket. Lentz v. Callin, 2

Dutcher 218. The justice, in his transcript, certifies that on

the day of trial " it appeared in evidence that the notices had

been posted according to law," The facts that advertisements

were set up, and whether the notices were set up at the proper

time and in proper places, were matters for the judicial de-

termination of the justice; and the certificate thereof con-

tained in the transcript shows that the justice, upon evidence,

considered and adjudicated upon the essential fact of adver-

tisement. This we think is all that is required. Dodge v.

Butler, 13 Vrooyn 370.

Fourth. A much more important question discussed by

•counsel is that which relates to the jurisdiction of the justice

over this suit. The plaintiff, in the affidavit on which the

writ of attacliment was issued, swears to an indebtedness of

^200, as nearly as he could ascertain. The judgment is for

$198,50 debt, and $4,61 costs of suit.

Before the act of March 12th, 1879, {Pamph. L., p. 115,)

the jurisdiction of justices of the peace in matters of attach-
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ment was limited to a sum not exceeding $100. Rev., p. 53,

§ 62. If the justice had jurisdiction to issue the writ of at-

tachment in this case, he must have acquired it, by force of

the provisions of the act before referred to.

The title of the act of March 12th, 1879, is, "An act to

increase the jurisdiction of justices of the peace." There is no

constitutional difficulty inherent in this legislation arising out

of the number of objects embraced in it, or defect in its title»

The object of the act is a unit—to increase the jurisdiction of

justices of the peace; and that object is clearly expressed in

the title of the act. The question, therefore, is one purely of

construction—to ascertain, from the language of tlie statute, to

what extent, over what subjects, and in what actions or pro-

ceedings the legislature intended to increase the jurisdiction of

justices of the peace.

At common law the jurisdiction and powers of justices of

the peace were confined to criminal proceedings as conserva-

tors of the peace. All their civil'duties, powers and authori-

ties have been superadded by statute, and they have no civil

jurisdiction or powers whatever, except such as have been

conferred on them from time to time by statute. Munn v.

Harrison, 2 Green 183; Smith v. Abbott, 2 Harr. 358.

Courts for the trial of small causes were established in the

colony of East Jersey as early as 1682, with a jurisdiction of

forty shillings and under. Learn. & Spicer 229-310. At the

same session of the legislature, which was held at Elizabeth-

town, remedy for the recovery of debts against non-residents was

provided by a summons issued out of the Court of Common
Right, to be served by being left with any servant, wife, or

any person being at or in any of the houses, plantations or

estates of such non-resident, or to wiiich they claim as their

right or reputed right, and for the want of such resident or

inhabitant there living, left at or in any of such houses, plan-

tations or premises. Leam. & Spicer 266. After the surrender of

the government to the crown, the first systematic attempt to

legislate on the subject of proceeding against absconding debt-

ors was made in 1733, when an act was passed " for the bet-
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ter enabling creditors to recover their just debts from debtors

who abscond themselves." 1 Neville 468. This act expired

and was renewed in 1740, and expired and was again renewed

in 1743, (1 Neville 469,) and was renewed for seven years in

1748 (1 Neville 387,) and expired and was amended and con-

tinued without limitation in 1760. Allinson 236.

Tiie first act constituting courts for tiie trial of small causes

to be held by justices of the peace, after the surrender of the

government to the crown, was passed in 1740. 1 Neville 469.

That act expire<l and was renewed in 1743 {Id. 469); in 1748

{Id. 388); in 1760 (2 Id. 335); in 1768 {Allinson 313);

and again in 1775 {Id. 468.) In the act as originally passed,

jurisdiction was limited to demands for and under £5.

By the act of 1768, jurisdiction was increased to $6.

By an act passed in 1779, which was limited to one year, the

jurisdiction of the court was increased to £50 {Wilson

78,) and in 1782 was fixed at £12, {Id. 263.) By
a section in the attachment acts in force during that period,

jurisdiction was given to justices of the peace to issue attach-

ments for debts which were cognizable before them. But it

will be perceived tiiat the jurisdiction of justices of the peace

in attachments was kept entirely distinct from their jurisdic-

tion and powers when sitting in the courts for the trial of

small causes; and the proceedings before justices of the peace

in matters of attachment were regulated by the provisions of

the attachment act.

On the 8th of March, 1798, " An act for the relief of cred-

itors against absconding and absent debtors," and, on the loth

of the same month, " An act constituting courts for the trial

of small causes," were passed. Pa^^r.son 296-313, ThesMwo
acts, in their main provisions, are substantially the attachment

and justice's court acts now in force. By the acts of 1798 the

jurisdiction was given to justices of the peace under the small

•cause act in all civil causes, witli certain exceptions, where

the matter in dispute did not exceed $60; but in the at-

tachment act a justice of the peace was authorized to issue

an attachment for a sum not exceeding $20. In 1801,
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the jurisdiction of justices of the peace, under tiie act con-

cerniag courts for the trial of small causes, was increased t»

$100. Pamph. L. 1801, p. 121. In 1822 the jurisdic-

tion of justices of the peace under the attachment act was

increased to $50 [Harr. Com. 40); and it was not until 1852

that their jinisdiction to issue attachments was raised, so

as to enable them to issue writs of attachment for a sum

amounting to $100. Pamph. L. 1852, p. 62. In all the

legislation on these subjects the power of justices of the

peace to proceed against absent or absconding debtors by

attachment has been kept distinct from their jurisdiction

when sitting in the court for the trial of small causes—as-

distinct as are the powers conferred on justices of the peace

under the forcible entry and detainer act, or for the removal

of tenants under the landlord and tenant act ; and it has

always been considered that proceedings in uitachuient before

a justice are not in pursuance of the act constituting courts tor

the trial of small causes, or in conformity with its j)rovisions,

except as directed by the attachment act. Laird v. Abrahams^

3 Green 25.

With this review of the legislation on this subject, and with

an understanding of the difference between the jurisiliction of

a justice of the peace under the justice's court act and his

powers under the attachment act, the way is prepared for the-

consideration of the question whether by the act of 1879, the

legislature intended to increase the jurisdiction of justices of

the peace in all actions or proceedings upon money demands

of which they have cognizance as justices of the peace, or

whether the legislative purpose was only to increase the limit

of jurisdiction with respect to such suits and actions as jus-

tices of the peace have cognizance of under the act constitut-

ing courts for the trial of small causes.

A legislative purpose to place the jurisdiction of justices of

the peace under the attachment act and under the justice's-

court act on an equality cannot be inferred from the fact that,.

in both instances, the proceedings are before the same class of

magistrates; for, as we have seen, from 1798 to 1852, the
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sura which limited the powers of justices of the peace under

the attachment act was less than that which limited their juris-

diction in actions under the act constituting courts for tlie trial

of small causes.

The title of the act of 1879 is so general in its language as

to aflPord no aid whatever in the construction of the act. Un-
der the generality of its terms, the legislature might have

passed an act increasing the jurisdiction of justices under tlie

attachment act, or under the justice's court act, or under both

acts. We must be guided, therefore, in construing this statute,

only by the language used in the body of the act, with such

assistance as is afforded by the course of legislation in the

past.

The first section of the act, which is the only part of it that

relates to jurisdiction, is in these words: '' That every suit

of a civil nature at law, where the debt, balance, or other mat-

ter in dispute does not exceed, exclusive of costs, the sum or

value of two hundred dollars, shall be and hereby is made

cognizable in any court for the trial of small causes of this

state, where the same may be heard and determined aeeorc'iuj,

to law." This language is identical with the language of the

first section of the act constituting courts for the trial of small

causes, as it stood in the Revision of 1874 [Rev., p. 538,

i

except that $200 is inserted instead of $100, and in-

stead of the words in the former act, "cognizable before

any justice of the peace of any county in this state, who
is hereby authorized to hold a court within such county to

hear, try and determine the same according to law, although

the cause of action did not arise in said county, which court

shall be a court of record, and vested with all such })ower as is

usual in courts of record in this state," the act of 1879 uses

the words " cognizable in any court for the trial of small

causes of this state, where the same may be heard and deter-

mined according to law." The proper and legal construction

of this language seems to me to be perfectl}' obvious. The
first part of the paragraph quoted from the act of 1879, is

plainly amendatory of the corresponding part of the justice's
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court act. It literally follows the language of the latter act,

with a substitution of "two" for "one" in the designation of

the sum within which jurisdiction is restricted. The act of

1879 makes causes within the limit mentioned cognizable in

^'any court for the trial of small causes." Tiie justice's court

act is entitled " An act constituting courts for the trial of

small causes." In the first section any justice of the peace is

authorized to hold a court to hear, try and determine such

causes according to law, and the court is created a court of

record, with such powers as are usual to courts of record of

this state. The process issued is called the process of the

court for the trial of small causes (section 10) ; actions pend-

ing 'are called actions instituted in the court for the trial of

small causes (section 116); and its judgments are called judg-

ments of the court for the trial of small causes, (sections 70, 96.)

Ever since 1798, the court held by virtue of this act has been

known as the court for the trial of small causes, as distinct-

ively as the Supreme Court and Court of Common Pleas are

known by their titles. Recurring to the first section of the

act of 1879, which makes suits where the debt, balance

or matter in dispute does not exceed the sum of $200

^'cognizable in any court for the trial of small causes," it

is entirely clear that the act is amendatory of the act consti-

tuting the court for the trial of small causes, and that the in-

crease of jurisdiction conferred applies only to such jurisdic-

tion as justices of the peace are empowered to exercise under

that act.

The power of a justice of the peace to issue an attachment

is not derived from tlie act constituting courts for tiie trial of

small causes. It is granted by the sixty-second section of the

act entitled "An act for the relief of creditors against abscond-

ing and absent debtors;" and by that act the jurisdiction is

limited to sums not exceeding $100. Rev., p. 53.

For this reason the judgment should be reversed.
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JOHN N. APGAR v. JOHN B. WOOLSTON AND ELIJAH N.

DILTS.

1. If the court in which the prosecution is made has no jurisdiction of

the complaint, and the want of jurisdiction is the sole gravamen of the

suit, trespass for false imprisonment is the pioper action. If the prose-

cution be malicious and unfounded, and be instituted in a court having

no jurisdiction, the party injured may sue either in case, making the

malice and want of probable cause the gravamen of his complaint, or

in trespass, founding his action on the want of jurisdiction m the court.

If the court had jurisdiction, and tlie process was regular, trespass will

not lie, however malicious the conduct of the defendant may have been

in setting the prosecution on foot; and the only sustainable iiciion un-

der such circumstances is case for the malicious motive and want of

probable cause in promoting the prosecution.

"2. No action for a malicious prosecution can be brought while the crim-

inal proceedings are pending. When the criminal prosecution is

ended, if it terminates in favor of the accused, he may then maintain

his action for a malicious prosecution. Except to confer on the accused

the capacity to sue, tlie manner in wliicli the prosecution terminated

is immaterial.

3. The law requires only that the particular prosecution complained of

shall have been terminated—and not that the liability of the plaintitF

to prosecution for the same offence shall have been extinguished—be-

fore the action for malicious prosecution is brought. Consequently

the refusal of the grand jury to find an indictment, a nolle prosequi, or

any proceeding by which the particular prosecution is disposed of in

such a manner that it cannot be revived, and that the prosecutor, if he

intends to proceed further, must institute proceedings de novo, is a suffi-

cient termination of the prosecution to enable the plaintiff to bring his

action.

4. A discharge under the sixty-fifth section of the Criminal Procedure

act {Rev
,
p. 279,) for not bringing on the trial of an indictment at the

term in which issue is joined, or at the term after, operates only todis-

•charge the accused froiA imprisonment or from his recognizance, and

not from the indictment or from the legal consequences of his crime,

and is not such a termination of the criminal prosecution as will

enable the accused to bring an action for malicious prosecution.

5. The dictum in {Potter v. Casterline, 12 Vroom 22,) that a rejection of

the complaint by the grand jury is, in an action for a malicious prose-

cution, prima /acie evidence of want of probable cause, disapproved.
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On demurrer to the declaration.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the demurrant, Oscar Jeffery.

Contra, J. G. Shipman.

The opinion of the court was delivered by

Depue, J. The plaintiff brings his action in trespass on

the case ft)r a malicious prosecution, in procuring his indict-

ment in the Court of Oyer and Terminer of the county of

Warren, for perjury.

If the court in which the prosecution is made has no juris-

diction of the complaint, a)id the want of jurisdiction is the

sole gravamen of the suit, trespass for false imprisonment is

the proper action. If the prosecution be malicious and un-

founded, and be instituted in a court having no jurisdiction,

the party injured may sue either in case, making the malice

and want of probable cause the gravamen of his complaint, or

in trespass, founding his action on the want of jurisdiction in

the court. If the court had jurisdiction, and the process was

regular, trespass will not lie, however malicious the conduct

of the defendant may have been in setting the prosecution on

foot; and the only sustainable action, under such circum-

stances, is case for the malicious motive and want of probable

cause in promoting the prosecution. 1 Chit. PL 133, 182,

186; Elsee v. Smith, 2 Chit. R. 304; GosUn v. Wilcock, 2

Wils. 302; Morris v. Scott, 21 Wend. 281.

The court in which the prosecution complained of was insti-

tuted, was a court of competent jurisdiction, and the form of

action adopted was the proper form.

The allegations in the declaration that the defendant caused

and procured the plaintiff to be indicted, and that he did so

falsely and maliciously, and without reasonable or probable

cause, are sufficient averments that the defendant instituted
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the prosecution, and that his motive therefor was malicious.

In this respect the declaration conforms to the precedents.

Addison on Torts 607-611.

The doctrine that no action can be brought by an individual

who has been subjected to a criminal prosecution, against the

person who sets it ou foot, while the prosecution is |)ending,

is founded upon the most urgent considerations of public

policy. It is not consistent with public policy unreasonably

to discourage criminal prosecutions at the instance of private

individuals. If the prosecution results in a conviction of the

accused, he can maintain no action against his prosecutor,

though he may be able to show, in his civil suit, that the com-

plainant, in preferring the charge, was actuated by motives of

intense malignity, and that he had no reasonable ground, at

the time he made the complaint, to suspect or believe that the

accused was guilty. Considerations of public policy also de-

bar the accused from any action while the prosecution is pend-

ing, in which the motives of the com])lainant in preferring the

complaint may be put in issue. If a complainant may be

subjected to the harassment of an action while the criminal

prosecution is pending, prudent persons would be deterred

from ever becoming complainants. When the criminal prose-

cution is ended, if it terminates in favor of the accused, and

the public have no longer any interest in its prosecution, the

accused may then maintain his action against the complainant.

An action before the criminal prosecution is terminated, is

prematurely brought. After it is terminated, the accused, if

it has resulted in his favor, may sue; and the gravamen of

his suit then will be that the prosecution was instigated mali-

ciously, and without reasonable or probable grounds. Except

to confer on the accused the capacity to sue, the manner in

which the prosecution terminated is irrelevant.

In Potter v. Casterline, 12 Vroom 22, it was said that the

rejection of the complaint by the grand jury is prima facie

evidence of want of probable cause. This observation was

not necessary to the decision of the case—evidence of facts

>%
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having been given at the trial from which it might be

inferred that the prosecution was without probable cause.

The principal feature in an action for a malicious prosecu-

tion, is the fact that the prosecution was without probable

cause. In the opinion of Lords Mansfield and Loughborough,

in the leading case of Johnstone v. Sutton, 1 T. R. 544, this

emphatic language is used :
" The essential ground of this

action is that a legal prostcution was carried on without a

probable cause; we say this is emphatically the essential

ground, because every other allegation may be implied from

this; but this must be substantially and expressly proved, and

cannot be implied." The general rule is that the failure of

ihe proceedings against the plaintiff must be averred and

proved ; but such failure is not evidence either of the defend-

ant's malice or of the want of probable cause in institut-

ing them. Stewart v. Sonneborn, 98 U. S. 187. It is in-

variably necessary in an action of this nature to giv^e some

positive evidence arising out of the circumstances of the prose-

cution, to show that it was groundless. 2 Staj'k. Ev. 913.

That the acquittal of the plaintiff on the trial of the indict-

ment is not prima facie evidence of the want of probable

•cause for the prosecution, is universally conceded, though it

results from the entire failure of the case on the part of the

prosecution. Considerable discussion has been had whether

the abandonment of the prosecution before or after indictment

found is sufficient p'ima facie evidence of want of probable

cause. In Pureell v. McNamara, 1 Camp. 199, Lord Ellen-

borough held that the abandonment of the prosecution after

indictment, and the cuiLsecjuent acquittal of the plaintiff for

want of evidence, was not prima facie evidence of the want

of probable cause, and he nonsuited the plaintiff; and his

decision was sustained by the King's Bench. Parcell v. Mc-

Namara, 9 East 361. Similar rulings were made by Lord

Kenyon in Sykes v. Dunbar, 1 Camp. 202, n., and by Le

Blanc J., in Incledon v. Berry, Id. 203, n. In Wallis v.

Alpine, 1 Camp. 204, n., the defendant had charged the

plaintiff', on oath, with assaulting him. The plaintiff was
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arrested and held on his recognizance for his appearance at

the Sessions; no indictment was preferred, and the plaintiff

was discharged from his recognizance. There was no extran-

eous evidence to show want of probable cause or malice, and

Lord Ellenborough held that the mere non-prosecution of a

charge was not sufficient to maintain the action, and nonsuited

the plaintiff. And yet the conduct of the complainant with

respect to the prosecution may be such that, under the circum-

stances, as was said by Le Blanc, J., in Incledon v. Berry,

slight evidence of the want of probable cause would be suffi-

cient to put the defendant on his defence; and it may have

been such as to warrant the leaving of the case to the jury,

and even to justify a verdict for the plaintiff. Willans v.

Taylor is an instance of cases of this latter class. There the

defendant presented two bills for perjury against the plaintiff,

but did not appear himself before the grand jury, and the

bills were ignored. He presented a third bill, and on his

own testimony the bill was found. This prosecution he kept

suspended for three years, till, the plaintiff taking down the

record, the defendant declined to appear as a witness, although

in court and called on, and the plaintiff was acquitted. In an

action for malicious prosecution, at the first trial the plaintiff

was nonsuited for the want of proof that the defendant had

acted without probable cause. The nonsuit was set aside

(6 Biiig. 183,) and at the second trial the plaintiff had a ver-

dict. At the second trial, the judge, in his direction, told the

jury that if the defendant did not appear at the trial of the

indictment from a consciousness that he had no evidence to

give which would support the indictment, there was want of

probable cause. On error, this instruction was held to be

correct, and the affirmance was rested upon the conduct of the

defendant in refusing to be a witness at the trial of the indict-

ment after having obtained it on his own testimony. Taylor

V. Willans, 2 B. & Ad. 845. It would be impossible to lay

down any rule which should indicate what conduct of the de-

fendant should be sufficient prima facie evidence of the want

of probable cause. Everything will depend upon the special
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circumstances of the particular case. But, whatever the evi-

dence shall be, it must be derived from the only legitimate

source from which evidence of that character can lawfully be

derived, the acts and conduct of the party to be affected by it

in the civil suit. The act of the grand jury in ignoring the

bill of indictment is, as to the defendant in the civil suit, res

inter alios acta, and on principle must be considered incom-

petent testimony except to show that the public prosecution is

ended.

In the Treatises on Evidence, the rule is laid down without

qualification that, in order to show that the criminal prosecu-

tion was groundless and without probable cause; it is not suf-

ficient to show that the bill being preferred was thrown out

by the grand jury. 2 Stark. JEv. 914; 5 PhiU. Ev. 256; 2

Greenl. Ev., § 455. In Nicholson v. Coghill, 4 JB. & C. 21,

Holroyd, J., is reported to have said that it had been held that

evidence of the bill having been thrown out by the grand

jury is sufficient to warrant an inference of the absence of

probable cause. This remark was made in an action for a

malicious arrest in a civil suit where the defendant was him-

self an actor in discontinuing the action, and which was

expressly distinguished by Abbott, C J., on that circumstance,

from cases where the prosecution was on a criminal charge. I

have not been able to find any case in the English courts in

which such a decision was made, or in which any observation

to that effect was made by any other English judge. I am
aware that there are cases in the courts of this country, enti-

tled to the greatest respect, in which it has been held that the

failure of the grand jury to indict is prima facie evidence of

the want of probable cause. But there are also decisions of

the courts of our sister states, entitled to equal respect, hold-

ing the contrary ; and I think the doctrine laid down by

Starkie, Phillips and Greenleaf is founded on sound princi-

ples of law, and is consistent with public policy.

In an action for a malicious prosecution, the question of

probable cause is a question of law for the court. If the

facts are in dispute, or the question depends upon a chain of
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circumstances connected with the conduct of tlie parties, the

facts and the inferences to be deduced from them must be

found by the jury ; but when they are found by the jury, the

judge is then to decide whether they establish probable cause

or the want of it; and the burden of proof being on the plain-

tiff, if at the close of the plaintiff's case there is no evidence

of the want of probable cause, it is the duty of the judge to

nonsuit the plaintiff. Blackford v. Dod, 2 ^. c& Ad. 179;

McDonald v. Rooke, 2 Bing. K. C.217 ; Davis v. Hardy, 6 B.

& C. 225 ; Fanton v. Williams, 2 Q. B. ](^d; Turner v. Am-
bler, 10 Id. 252. If the failure of the grand jury to indict be

evidence of the want of probable cause, by its action the bur-

den of proof is shifted, and laid upon the defendant in limine.

The defendant, as a matter of law, is entitled, at the close of

the plaintiff's case, to the opinion of the judge as to whether

the facts proved by the plaintiff make out a prima facie case

of the want of probable cause ; and the decision of the judge

on that subject is reviewable on error. For this legal right

will be substituted the opinion of grand jurors without any

disclosure of the evidence before them ; and, inasmuch as

malice may be inferred from the absence of probable cause,

the burden of proof upon the whole case is, by the decision of

the grand jury, shifted upon the defendant.

In this state, all criminal prosecutions, whether before the

grand jury or upon the trial of the indictment, are conducted

by the public prosecutor, and exclusively at the public ex-

pense. The witnesses are called and sworn by the foreman

in tiie presence of the grand jury, and give their testimony in

secret, in the private room where the grand jury holds its ses-

sions. The grand jury may call other witnesses besides those

named by the complainant, and practically it is within the

discretion of the grand jury what testimony it shall hear. In-

dictments are not prepared and sent to the grand jury to be

returned into court ignored, if not found to be true bills. The

complaint is made to the grand jury, investigated by it, and

either dismissed or an indictment ordered, which is then pre-

pared by the public prosecutor and by him submitted to the
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grand jury. It is no disparagement to our grand jury system

to say that the action of grand juries in finding and refusing

to find indictments is influenced more by the probabilities of

convictions on the traverse of indictments than by a considera-

tion whether complainants have probable cause for appearing

before the grand jury to make their complaints. The grand

jury has in its power, by summoning other witnesses, to make
its investigations more thorough than was within the power

of the complainant, and upon the case thus investigated, the

grand jury bases its decision. It may well be supposed that

by such investigations it frequently will happen that evidences

of guilt which, in the light of the information possessed by the

complainant, appeared to be plausible and probable, if not

convincing, will be found to be groundless, and tliat the com-

plainant, on the facts brought out before the grand jury, if he

had been informed of them, would have refrained from mak-

ing his complaint.

The action of the grand jury in refusing to find a bill, is, as

an instrument of evidence, res inter alios acta. The grand

jury is not the proper tribunal to try the issues involved in

the civil suit, and the issue passed upon by it in refusing to

find a bill is not the real issue presented in the civil action

—

whether the defendant, on the information at his command,

had then probable cause for making the complaint. The

general rule is that the record in a criminal proceeding is in-

admissible in evidence in a civil suit. To this general rule

there are two notable exceptions, in the admission of a plea of

guilty to an indictment for an assault and battery as evidence

in an action for the civil injury, and the admission of the

record of the acquittal, or of the non pros., or other proceed-

ing terminating the criminal prosecution, in an action for a

malicious prosecution. I think a further relaxation of the

general rule would be impolitic and a violation of principle.

The contention in the present case is whether by the aver-

ments in the declaration it appears that the criminal prosecu-

tion against the plaintiff was terminated.

The only exception to the rule that no action will lie for a
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malicious prosecution until the criminal prosecution has ter-

minated in the plaintiff's favor, is where the prosecution is in

itself of such a nature that the accused has no opportunity to

contest the complaint and obtain a decision in his favor ; as

where the plaintiff was committed on articles of peace, for a

definite term, unless he should find sureties for the peace. In

such a case the plaintiff is allowed, ex necessitate rei, to main-

tain his action, though he was discharged by the effluxion of

the time for wluch he was committed, for the reason that he is

not at liberty to controvert the statement of the defendants

in making the complaint, and therefore could not have a hear-

ing and obtain a favorable decision. Steward v. Gromett, 7

C. B. {N. -S.) 191 ; Castrique v. Behrens, Z E. & E. 708 ; Ba-

sebe V. Matthews, L. E., 2 C. P. 684.

Except in cases of the class just referred to, the rule is

universal that no action can be maintained unless the prosecu-

tion has terminated in favor of the plaintiff, and that an action

for a malicious prosecution is prematurely brought if it be

commenced before the criminal prosecution is finally ended.

The cases are uniform on that subject. But there is consid-

erable diversity of views with regard to the nature of the

decision or determination which shall be considered a final

termination of the prosecution. In! some cases it has been

held that nothing short of a final acquittal will be sufficient

;

in other cases it has been held that a nolle prosequi by the

prosecuting officer will be a sufficient discharge; in others, not.

Cooky on Torts 186. In this state the refusal of the grand

jury to find an indictment has been adjudged to be a sufficient

termination of the prosecution, without any formal order of

the court discharging the accused. Potter v. Casterline, 12

Vroom 22. By our practice the prosecutor cannot enter a

nolle pros, without the consent of the court, and the discharge

of the accused results from the joint act of the prosecutor and

the court, and ends the liability of the accused to further

answer upon the indictment. On the view which has been

taken of the purpose for which the law requires a termination

of the criminal prosecution as a prerequisite to the civil action.

Vol. XIV. e
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and considering that the rule requires only that the particular

prosecution complained of shall have been terminated, and

not that Cne liability of the plaintiiF to prosecution for the

same offence shall have been extinguished, I think the reason-

able rule is that the technical prerequisite is only that the par-

ticular pj'osocution be disposed of in such a manner that it

cannot be revived, and the prosecutor, if he intends to proceed

further, must institute proceedings de novo. Cooley on Torts

186 ; Clark v. Cleveland, G Hill 344-347. A nolle prosequi

has that efLVt upon an indictment.

The plaintiff was discharged under the sixty-fifth section of

the Criminal Procedure act, which provides "thateverv in-

dictment shall be tried the term or session in which i lo is

joined, or the term after, unless the court, for just cause, «hall

allow further time for the trial thereof; and if such indict-

ment be not so fried as aforesaid, the defendant shall be dis-

charged." Rev.,
J)'

279. The indictment was found at the

term of December, 1877. The order of discharge was made

at the term of December, 1879, for the failure to prosecute, as

is alleged. In the declaration it is averred that the order of

the court was that the plaintiflP be discharged " of and from

the premises in said indictment specified." The form of the

order is quite immaterial, for the power of the court is derived

from the statute, and its efficacy must depend upon the force

and effect of the statute.

The legal construction of this section was before this court

in State v. Garthwaite, 3 Zah. 143; and it was there held

that the discharge of a defendant because of the failure to

prosecute the indictment as presciibed by this section was not

a bar to another injlictment for the same offence. Chief Jus-

tice Green, who delivered the opinion, designedly left open the

question now under consideration, though he took occasion to

express an opinion upon the legal construction of" the section.

He traces this legislation to its origin in the acts of March

11th, 1713-14, {Allinson 23,) and February 10th, 1727-28,

(AlUnson 73)—the previsions of which were embodied in the

act of February 2d, 1799, {R. L. 406)—the first section of
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which latter act is the sixty-fifth section of the present Crim-

inal Procedure act; and he shows that, in all the acts whose

provisions were embodied in the act of 1799, the term "dis-

charged" imported merely a discharge of the defendant from

his recognizance or from imprisonment, "Hence," the learned

Chief Justice concludes, " in the act under considerati- n the

legislature must be regarded as directing that the defendant,

for want of due prosecution of the indictment, should be dis-

<3harged from imprisonment or from his recognizance, and not

from the indictment, or from the legal consequences of his

crime." 3 Zah. 148.

I think that the construction put upon this section by the

Chief Justice, that an order made by the court under its pro-

visions operates to discharge the defendant from the imprison-

ment or recognizance only, and not from the indictment, is its

proper and legal construction.

In the Habeas Corpus act, as well as in the several acts which

are embodied in the Criminal Procedure act, the word " dis-

charge" has acquired a settled meaning as signifying a discharge

from imprisonment as distinguished from a discharge from the

prosecution. A like signification should be assigned to it in

the sixty-fifth section of the Criminal Procedure act. To give

an order of discharge any other meaning than its known legal

signification, would introduce into the law a term of uncertain

signification. Upon a judgment entered in the words of the

statute, that the defendant " be discharged," who could say,

from au inspection of the record, whether it meant a discharge

from imprisonment or a discharge from the further prosecu-

tion of the indictment, or from the penalty of the crime, unless

guided by an adherence to the legal meaning the word "dis-

charge" has received in kindred acts of the legislature? The

same reasoning which induced the court, in State v. Garth-

waite, to deny to a discharge under the act the effect of a dis-

charge from the penalty of the crime, would be equally

efficacious in denial of its effect as a discharge from the in-

dictment.

By the common law an indictment is determined either by
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the verdict of a jury or by a nolle pros., or by a judgment
that it be quashed. In the absence of a clear expression of an

intention on the part of the legislature to authorize the court

to vacate and annul an indictment on other grounds than its

legal insufficiency, I think the section must be construed as

providing that the court, for the cause specified, shall exercise

its usual power to discharge, which shall relieve the defendant

from his imprisonment or his recognizance, but shall not affect

the indictment.

Instances frequently occur in which the prosecutor, through

the absence or sickness of a witness, finds himself unable to

move an indictment within the specified period, where there

are reasons why the prosecution should not be abandoned, and

yet where it would be proper to relieve the defendant from

imprisonment or from his recognizance. In such cases it may
be impracticable or unjust to continue the indictment from

term to term. An indefinite postponement, and the discharge

of the defendant from imprisonment or from his recognizance,

without a day, may, under some circumstances, be advanta-

geous to all concerned.

If it be shown that the indictment is kept on foot for the

purpose of vexation or oppression, it is not to be presumed

that the public prosecutor, on a suggestion from the court, will

refuse to exercise his power of entering a nolle -pros.; and if

the prosecutor unreasonably refuses to enter a nolle pros., after

a failure to try the indictment in the time prescribed by the

statute, the accused is not without remedy. In King v. Pritch-

ard, 1 Kcble 525, it was held that if the king make default

in trial where the king is a party, &c., the party cannot stir

or hasten the cause, nor after his default, without leave of the

court or license of the attorney-general. In Queen v. Banks,

6 Mod. 246, it was resolved in the Queen's Bench " that in

all indictments or informations here, or indictments removed

hither by the prosecutor, for treason, felony, or any inferior

offence, the defendant has no other way to hasten on his trial

but by application to the court; who, upon hearing the

reasons of Mr. Attorney, will, as they see occasion, either give
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him further time, or fix him a day peremptorily for the trial,

or give the defendant leave to bring it on himself." In the

same case, in 2 Salk. 652, it was said " that in indictments of

treason or felony, if the attorney-general will delay, the

court may give the defendant leave to bring on the trial as

they see fit, and so it has been done." Such is the practice as

laid down by Mr. Chitty when the indictment is for treason

or felony. Until the 60 George III., c. 4, it is said by Mr.

Chitty that there appears to have been no mode of compelling

a trial on the part of the defendant on a prosecution in the

King's Bench for a misdemeanor, when the proceedings were

by the attorney-general ; but on indictments of treason or

felony, if the attorney-general will delay, the Court of King's

Bench may give the defendant leave to bring on the trial as

they see fit. 1 Chit. Or. Law 487. If the defendant has

taken the proper steps to entitle him to a trial, the practice at

the Assizes is for ihe court to order the jury to be called and

sworn ; and if no one appears to support the prosecution the

court will direct an acquittal. Crown Cir. Comp. 17, 42.

Willaus V. Taylor, cited above, from 6 Blng. 183, is a case

where a defendant took the record down for trial and obtained

an acquittal, and then prosecuted the complainant for a mali-

cious prosecution. In England the prosecution of misde-

meanors of a certain grade, is usually left to private individ-

uals. In this state the prosecution of all indictments, for

whatever grade of crime, devolves on the public prosecutor,

and the distinction between felonies and misdemeanors has, in

that respect, been abolished. Under the control the courts of

this state have always exercised over criminal prosecutions,

the court, without doubt, has the power, in case the indict-

ment has not been prosecuted with due diligence, in its discre-

tion, to fix a day for trial and order a jury to be called and

sworn, and to direct an acquittal for want of evidence if the

prosecutor does not appear and proceed to the trial.

If after a discharge under the statute the indictment remains

in force, there need be no difficulty in procuring the attend-

ance of the defendant for trial. The defendant may be
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brought in by process; but, having l)eeii once dischargecJ

from attendance upon the court, process ought not to be

issued against iiira without a special order of the court.

For the reason that it does not appear on tiie face of the

declaration that the criminal proceeding has been finally deter-

mined, I think there should be judgment on the demurrer for

the defendant.

THE PEOPLE'S BUILDING AND LOAN ASSOCIATION OF'

CAMDEN, NEW JERSEY, v. JAMES W. WROTH ET AL.

1. Where the ofSce of treasurer of a corporation is annual or limited, the-

sureties on his official bond will not be liable for a breach of the duties-

of such officer beyond the definite term, wlien the coudiiion is for good

behavior during his continuance in office ; but if there be added there-

to " whether of the present term for which he has been elected, or of

any succeeding terms to or for which he may be elected," their lia-

bility continues.

2. The monthly dues and fines of a building and loan association being,

payable in cash, the presence, and acquiescence of the executive-

officers when promises to pay are given by members, or others for

them, and accepted by the treasurer, will not discharge sureties on his-

oflBcial bond from liability for credit thus given, and loss.

3. The unauthorized acts or laches of one agent of a corporation cannot,

annul its i-ules relating to the duties of another agent, nor discharge

him or his sureties from liability for a breach of its regulations.

4. Where fines and dues are not actually received by the treasurer, the-

damage sustained thereby is the rule for making the assessment.

This case was an action of debt on a bond given to the-

plaintiff by James W. Wroth, one of the defendants, at the

time of his election as treasurer of the plaintiff, and dated

April 4th, 1871. Gilbert Balson and Charles Mayhew are

sureties on this bond, which was duly executed, in the penal sum

of $3000, with the condition that if the said James W. Wroth,,

treasurer as aforesaid, shall and do well and truly execute all

the duties appertaining to the said office, as treasurer of the
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said association, and shall duly account for all moneys, papers

of value, or other property belonging to the said association,

that shall come into his hands as treasurer aforesaid, during

the time he shall continue in the said office, whether of the

present term for which he has been duly elected, or of any

succeeding terms to or for which he may be elected, then the

above obligation to be void.

The bond was accepted and approved by the plaintiff, April

5th, 1871. The association was incorporated, adopted a con-

stitution and by-laws; James W. Wroth was elected on the

first Wednesday of March in each year, from 1871 to 1878,

both inclusive, treasurer of the said association; he ceased to

be treasurer August 7th, 1878, when he resigned ; he never

executed any otiier bond than the one sued upon ; at the time

of his resignation he was indebted to the association in the

sum of $3550.40 on the books, which sum was afterwards re-

duced by payments to $2622.40.

This was, in part, the amount received by him as treasurer,

of moneys belonging to said association, and also in part the

amount of dues and fines of members, receipted for in the

books by him, but not actually received. Of the amount

receipted for by him to the members at different times during

his ti'easurership, $1718.05 were not paid, but the payment

thereof was vouched for by Datus Drury, the secretary of the

said association ; these vouchers were made at the monthly

meetings of the association, in the presence and with the

knowledge of the officers of the association. No formal assent

was given for such vouchers by the officers or by the associa-

tion, nor was any objection made by the officers. The consti-

tution and by-laws required the dues of members to be paid

in cash in monthly payments.

The jury assessed the debt due the plaintiff under the con-

dition of the bond, at $2819.08 ; being the whole amount

stated on the books of the treasurer, $2622.40, and interest.

The Circuit Court reserved the questions of law for the opin-

ion of tills court, and directed the jury to find a verdict on

the facts.
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Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, P. L. Voorhees.

For the defendant, S. H. Grey.

The opinion of the court was delivered by

Scudder, J. The first question reserved is, whether the

sureties in the above bond are liable for any defalcation of

their principal, James W. Wroth, which occurred after March,

1872, the end of the first year of his occupancy of the office

of treasurer of the association. The office was annual, he was

appointed yearly, and was continued in office until the time

of his resignation and removal in July, 1878.

Since the leading case of Lord Arlington v. Merriche, 2

Saund. 403, it has been settled law that v/hen an official bond

is given by an officer holding for a definite term, the obliga-

tion of such bond, being in general terms conditioned for the

good behavior of the officer, will not extend beyond such

definite term. Rahway v. Crowell, 11 Vroom 207 ; Citizens'

Loan Association v. Nugent, 11 Vroom 215; Chelmsford Co.

V. Demarest, 7 Gray 1.

Where, as in this case, the office is filled by an annual ap-

pointment under the constitution and by-laws of the associa-

tion, a bond given with condition for the due execution of the

duties appertaining to the office during the time the appointee

shall continue in office, will be limited in its construction to

the annual term. To enlarge the responsibility of sureties in

the bond there must be express words in the condition extend-

ing the time beyond the fixed term of tlie office. It is not

enough that the recital should be, so long as he shall con-

tinue in office, or until a successor shall be appointed ; if the

office is annual or limited, the surety will not be prejudiced

by a failure to appoint according to the requirement of the

law or rule which regulates such appointment. His inten-

tion to assume a further and continuing liability must be
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found in the words of the bond. It is not a matter for infer-

ence, but for exposition. The surety is only bound according

to the words and the intention expressed in his bond. The

terms used in this bond are such as to extend the liability of

the sureties beyond the annual term, for they are bound in the

words of the condition, " during the time he [Wroth] shall

continue in the said office, whether of the present term for

which he has been duly elected, or of any succeeding terms to

or for which he may be elected." Words can scarcely make the

continuing obligation plainer.

In Augero v. Keen, 1 M. & W. 390, the corresponding

words of an official bond were "from time to time, and at all

times thereafter during such time as he should continue in his

said office, wliether by virtue of his said appointment, or of

any re-a|)pointment thereto," &c. The court said that the par-

ties meant to promise for the continuance of the party in office,

and that the bond applied to all future years during which the

party is continuously re-appointed. The office was annual,

and yearly re-appointments were made, as in the present case,

and the deficiency was charged to have occurred after the first

year of office.

The case of Oswald v. Mayor of Berwick, which was

three times argued, (1 E. & B. 295, 3 E. & B. 653 and 5 H.

L. Cas. 856,) called for the construction of words similar to

those used in this bond, "during the whole time of his con-

tinuing in the said office, in consequence of said election or

under any annual or other future election of the said council,

to the said office." It was finally held that the bondsmen

were liable during the official's continuance in the office when

there was no breach in the continuity of the holding, and that

there must be both continuity and identity in the office. The
question on which the difference of opinion arose in the Ex-

chequer Chamber was whether a change in the tenure of the

office from an annual holding to one during the pleasure of

the town council changed the functions and duties of the office

so that the continuance was broken, and the court said that the

words " under any annual or other future election of the said
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council to the said office," were broad enough to cover even a

change in the term of the office.

It is unnecessary to cite other cases which may be found in

De Colyer on Guaranties 253, and Brandt on Suretyship,.

§§ 139, 144.

Under the first cla^-s of cases above cited, the sureties will

be responsible only for the period limited by the first election,,

but the time may be increased according to the second class

by the words of the condition of the bond, if their reasonable

and proper construction will warrant it. While, therefore, it

is the admitted rule that the contract of a surety is to be con-

strued strictly and not to be extended beyond the fair scope

of its terms, the words used in the present bond are so distinct

in covering any succeeding terms to or for which this treasurer

may be elected, that there is no room for doubt that the lia-

bility of the obligors was extended to the time when he left

the office, and covering the time when he was a defaulter.

This aspect of the case was not altered by the fact that at

subsequent elections of the defendant. Wroth, as treasurer,,

there were other persons proposed to the company as sureties

on other bonds, who appear on the minutes to have been ap-

proved by the directors, for no new bond was ever executed

and accepted by the plaintiff, nor is there any purpose shown

to substitute a later bond for the one in controversy, or to dis-

charge these sureties until such new bond was actually execu-

ted and delivered.

Assuming the continuance of the liability, the next point

presented for our determination is whether any allowance, by

way of set-off or otherwise, should be made to the sureties for

any of the moneys vouched for to the defendant. Wroth, the

treasurer of the association, by the secretary, or other persons,

but not paid to him in cash, and, if so, for how much.

The monthly dues and fines payable by the members to the

association were, by the constitution and by-laws, to be paid to

the treasurer in cash. It was a breach of the duty appertain-

ing to the office of treasurer of the association for him to accept

the promise or voucher of any member or officer of the asso-
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ciation, in place of cash. It appears from the evidence that it

was customary for some members of the associati(m to pay

their dues to the secretary or president, with the request that

he would pay to the treasurer, to save the necessity of attend-

ance at the monthly times of payment; and in some cases,

when these members were not prepared to pay, the officer

assumed the payment for them ; the payments were some-

times withheld, and the bare pnmiise given by the officer who
acted for these members was received by tiie treasurer as cash,

and was so entered on the books. It also appears that at these

monthly meetings for the payment of dues and fines, the execu-

tive officers of the association were present, and had knowledge

of, if they did not expressly assent to, these irregular methods-

of accounting for dues and fines to the treasurer, and that re-

port was made to them by the treasurer. It is claimed that

this conduct of the officers of the association discharges the

sureties from liability for all these sums which were not

actually paid to the treasurer, but vouched for by others with

the knowledge of such officers. But the executive officers or

directors of this corporation had no authority to set aside the

constitution and by-laws of the association, or change the du-

ties of the treasurer as therein prescribed, nor can they by

their unauthorized acts relieve tlie sureties from their respon-

sibility to the corporation, representing all the members or

stockholders, for a brea(!h of the laws of the association. This

legal j)Osition and the argument theref ;r, are well stated in

Brandt, on Suretyship, § 474 : "All the officers of a government

or corporation should observe its laws and regulations, and

the sureties of one officer cannot set up as a defence, when
sued for the misconduct of their principal, the fact that

another set of officers have neglected or violated their duty.

It should be borne in mind that all the officers of a govern-

ment or corporation are its agents only, and cannot bind their

principal by acts or defaults which are not only unauthorized

but are expressly prohibited." This is a wholesome principle

of law in its application to mutual building and loan associa-

tions, wherein the savings of many persons are commonly in-
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vested for accumulation. The carelessness and the acquies-

cence of certain officers of a corporation in the breach of duty

of another officer should not discharge sureties who have un-

dertaken that " he shall perform the duties appertaining to

his office, which are fixed and known to them." The cases

on this pi>int are numerous in the notes to the citation above

given. In this court, in the case of Mortis Canal v. Van Vorsf,

1 Zab. 100, it was held tliat the by-li^vs of a company requir-

ing a periodical examination of a cashier's accounts were for

the security of the company, and that a surety would not be

discharged for a neglect of this duty by the directors. These

by-laws, in so far as they relate to the duties of other officers,

form no part of the contract between the corporation and the

sureties of the cashier. Accordingly it was held in that case

that mere laclies in such officers, unaccompanied with fraud,

will not discharge the sureties of another officer.

In Union Bank v. Forrest, 3 Or. C. C. 218, the neglect of

a cashier to .-ettle tlie d Iv accounts of the teller, according to

a by-law of the hauk, \\:ts held not to discharge the teller's

sureties. See, also, Amherst Bank v. Boot et al, 2 Mete. 522.

If, therefore, tlie executive officers of the association were

present, and by their silence, or by their participation, acqui-

esced in the irregular accounting for dues and fines by any

arrangement between the treasurer and individual members,

their acts were unofficial, outside of their duties, and do not

affect the corporation. If, in the performance of their duties

as a committee to audit the accounts of the treasurer, at the

monthly meetings they passed them as correct, their laches or

failure to comply with the laws of the association will not

discharge the treasurer and his sureties from his failure to

perform his duties. He is the agent of the company to receive

cash, and not promises for cash, and no other officer of the

•corporation can enlarge this agency, or discharge his sureties

for a breach of duty in this matter.

It is therefore determined on the points reserved, (1) that

the defendant, Mayhew, and the other surety, are liable on

said bond in this action for any defalcation of the defendant,
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Wroth, which occurred in July, 1878, or at any time after

March, 1872, while he was treasurer of the plaintiff; (2) that

these defendants are not entitled to any allowance by way of

set-off or otherwise, for any of the moneys vouched for to the

defendant. Wroth, but not paid to him in cash.

The verdict in this case is rendered for the sura of $2819.08,

which includes the balance of moneys actually received by the

treasurer and not paid over by him ; also the amount vouched

for to him which he has not received, or accounted for, and

interest on the total sum. The statute concerning obligations

{Rev., p. 742, § 8,) directs that in an action upon any bond, or

for any })enal sum for non-performance of covenants or agree-

ments upon any bond with condition other than for the pay-

ment of moncv, the jury, upon trial of such action, shall assess

damages for such of the breaches as have been broken. The

breaches here assigned and proved are, that he did not well

and truly execute the duties of the said office, and that he did

not duly account for all moneys that came to his hands as

treasurer. The sum actually received should be accounted for

under the second breach, as money had and received, and the

exact sum is the measure of the liability ; but for fines and

dues that were vouched for by others, and not received by the

treasurer, the measure of liability is the damages sustained by

the company. It may be that the members who have made

unauthorized payments to others than the treasurer, or who

have failed to pay the suras vouched for by their request, are

still responsible to the association, or the corporation may

have other security or means of obtaining payment of these

sums. It should, therefore, be left to the jury, in making

their assessment, to say what damages the plaintiff has sus-

tained by the failure of the trcjiHsurer to execute the duties

pertaining to his office in not collecting all the dues and fines

in cash ; and also what moneys have come into his hands, as

treasurer, which he has not paid ; the sum of these, with a

proper allowance for interest, as increase of damages by delay,

will be the measure of the responsibility of the bondsmen.
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The verdict in the present form is erroneous, and will be

set aside, and a new trial granted.

THE MUTUAL BUILDING AND LOAN ASSOCIATION v. HOR-

ACE HAMMELL ET AL.

Similar points were reserved in this case with those above

decided, and a like rule may be entered.

JOSHUA BENSON v. JOHN WOLF, ADMINISTRATOR PEN-

DENTE LITE OF JOSEPH L. LEWIS, DECEASED.

An action will lie against an administrator pendente lite, to recover for

services rendered to the decedent in his lifetime.

On motion for new trial.

The state of the case presents these facts : This action is

brought to recover the value of services rendered, as alleged,

by the plaintiff to the decedent, Joseph L. Lewis, in his life-

time. The will of said Joseph L. Lewis was propounded for

probate in the Prerogative Court, caveats were filed, and liti-

gation ensued thereon which has not yet ended. John Wolf,

the defendant in this suit, was appointed by the Prerogative

Court, admimstrsLtor pendente lite.

It is insisted on the part of the defendant that no such

action lies against him as administrator pendente lite. This

single question is submitted to the court under the rule to

show cause for new trial.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.
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For the plaintiff. John Linn.

For the defendant, R. Gilchrist and Cortlandt Parker.

The opinion of the court was delivered by

ScuDDER, J. Whatever doubt and uncertainty there may

have been formerly on the question propounded in the state-

ment of this case, there would seem to be none now, and the

counsel for the defendant frankly admitted in the argument

that the words of our statute appear to be against their posi-

tion. If the construction of the statute is the only matter to

be determined, and I think that must settle the question, then

the answer of the court can be very easily given.

Section 7 of the act concerning executors and the adminis-

tration of intestates' estates, {Rev., p. 397,) reads, " that ad-

ministrators, of whatever kind or description they may he, shall

have actions to demand and re'cover, as executors, the debts

due to the person rloceased, and shall answer to others, to

whom such decenscd person was holden and bound, in the

same manner as executors shall answer, and shall be account-

able as executors are, in case of testament, as well of the time

past as of the time to come."

The expression used, " administrators, of whatever kind or

description they may be," is broad enough to include not only

those aj)pointed under general letters of administration, but

those for special administration, as cum iestamento annexo and

de bonis non, but also the cases of limited administration, as

durante minore oetate, durante absentia, pendente lite, and other

temporary administrations appointed by a probate court. All

of these forms of administration were known and used in the

ecclesiastical, prerogative, surrogate and probate courts, here

and elsewhere, prior to the passage of this act, March 2d,

1795, {Paterson^s Laws, p. 154,) and the statute must be con-

strued with reference to such knowledge and user, in the

courts having jurisdiction of the administrators of the estates

of decedents. But this is not all the certainty we have, for

this law is its own interpreter, and in section 10 of the same



80 NEW JERSEY SUPREME COURT.

Benson v. Wolf.

act, after giving the form of the bond to be taken in the case

of a general administration, it adds, " that the like bonds, with

conditions suited to the nature of the respective cases, shall be

given by administrators durante minore cetate, durante absentia,

pendente lite, cum testamento annexo, or by whatever other

name or description they may be known and distinguished."

Rev., p. 761. All of these different forms of administration

were therefore in remembrance, and within the scope of the

legislative purpose, when this law was enacted.

Chief Justice Hornblower, in Cole v. Wooden, 3 Harr. 15,

says that administrators pendente lite, by the eighth section of

the above act, may have all actions to demand and recover, as

executors, the debts due to the deceased, until the suit concern-

ing the will is terminated. This construction of the power given

to such administrators under this act and of its application to

them, will admit of no doubt, and if they may have actions,

they shall also, in the words of the statute, answer to others to

whom the deceased was holden and bound. If it be asked, as

it was ui)on the argument, how shall such an administrator

answer, and what judgment can be rendered against him if

the plaintiff should succeed in his action ? the reply is found

in the eighth section, that it shall be in the same manner a&

executors shall answer. This must be done so long as the

office shall continue, and until its purpose is accomplished.

He must plead, defend, and suffer judgment as an executor

may, and the assets of the decedent's estate may be bound by

the result.

It is a mistake to suppose that an administrator ^encZen^e lite

is an officer of the court making the appointment, merely to

keep safely the goods of the decedent during the controversy

concerning the granting letters of administration or letters

testamentary; that he is only a stakeholder, and that no

action can be brought by him, or sustained against him, except

by permission of the courts. The duties and powers of the

office are not thus limited either by the statute to which refer-

ence has been made, or by the practice of the court. He not

only holds the property until the suit terminates, but he may
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maintain actions for recovering debts due the deceased, collect

his effects, and even obtain the possession of a leasehold estate

by ejectment ; but his power does not extend either to vest or

distribute the proceeds. As incident to his office he may sue

and be sued, collect and pay debts, but he cannot pay legacies

or make distribution of the estate, for the rights of the parties

claiming the fund and its distribution are in litigation, and he

may not anticipate the result. When these rights are estab-

lished his functions cease, and he must pay over all he has in

hand, in his character of administrator, to the persons pro-

nounced by the court to be entitled, for further administration

and distribution. He may perform all such acts as cannot be

delayed without prejudice or danger to the estate, and cred-

itors will not be obliged to postpone their actions until they

may be prejudiced in the collection, or barred by the statute

of limitations, while the parties interested in the estate or its

administration are litigating their rights. 1 Wms. on Ex^rs

*433 ; Tol on Ex'rs 404 ; Walker v. Woolaston, 2 P. Wms.

576 ; Wills v. Rich, 2 AtL 285; Knight v. Duplessis, 1 Fes.,

Sr., 325 ; Ball v. Oliver, 2 Ves. & B. 96 ; Stanley v. Bemes, 1

Hagg. 221; Davis v. Chanter^, 2 Phillips 545; Godrich v,

Jones, 2 Ourt. 453 ; Ellis v. Deane, 1 Beat. 5 ; Gallivan v.

Evans, 1 Ball & Beat. 191; Adair v. Shaiv, 1 Sch. & Lef. 243 ;

State V. Craddock, 7 Harr. & Johns. 40 ; Commonwealth v.

Huston, 16 S. & R. 416; Ellmakei-^s Estate, 4 Watts 34;

Hinkle v. Eichelberger, 2 Penna. St. 484.

In Walker v. Woolaston, it was said that all these tempo-

rary administrations, though out of the statutes of 31 Edw. III.,

c. 11, and 21 E[e')i. VIII., c. 5, empowering an administrator to

sue, are yet allowed to be within the equity of these statutes

for the ease and convenience of the subject which ought to be

considered, and accordingly an administrator pendente litey

touching a will, may maintain actions for recovering debts due

to the deceased.

Under the English Probate act of 1857, (20 and 21 Vic, c. 77,

§ 70,) ample power is given to the Probate Court to appoint

an administrator pendente lite to protect the property of the

Vol. XIV. f



82 NEW JERSEY SUPREME COURT.

Fairbank v. Sheridan.

deceased, and to collect and pay debts, pending the litigation.

Hilchen v. Birks, L. R., 10 Eq. Cas. 471 ; Tichborne v. Tioh-

borne, L. R., 2 F. & D. 41 ; In goods of Maria Dawes, Id.

147; Wright v. Rogers, Id. 179.

I can see no difficulty in giving a like construction to our

statute in the power conferred on an administrator pendente

lite, whereby he is enabled both to sue and be sued until the liti-

gation is ended, when, as in this case, a general power of ad-

ministration pendente lite is given by the decree of the Preroga-

tive Court. Such administration is distinguishable from the

cases of special administrators appointed by the Ordinary for

a single act or particular purpose, ad prosequendum, or the

like, as was done in Lothrop's Case, 6 Stew. 246. When the

office is thus limited, its power will not be extended beyond

the special purpose of the appointment.

The rule to show cause will be discharged.

STATE, EX REL. HENRY F. FAIRBANK, v. PATRICK SHERI-

DAN.

1. The alternative writ of mandamus, under the statute, takes the place

of a declaration, and whatever is essential to good pleading in an

ordinary acti(jn of law must be contained in substance, though it may
be informal, in the writ, the return and subsequent proceedings.

2. If the writ be defective it may be quashed or the respondent may
demur before making a particular return to the writ.

3. If the writ be informal the relator may have a new writ on payment

of costs.

On demurrer to an alternative writ of inandamus.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the relator, R. E. Chetwood.
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For the respondent, P. H. Gilhooly.

The opinion of the court was delivered by

ScuDDER, J. The respondent is county collector of the

county of Union ; the relator a police justice of the city of

Elizabeth. A claim is made by the latter for his fees and

costs from the 7th day of May, 1873, to April 17th, 1875, for

convictions, under "An a^t to describe, apprehend and punish

disorderly persons,'' passed June 10th, 1799, by the provisions

of the forty-seventh section of " An act to revise and amend

the charter of the city of Elizabeth," affirmed March 4th,

1863, and section 4 of the act entitled "A further supplement

to an act entitled ' An act constituting courts for the trial of

small causes,' " approved April 6th, 1871. Rev.^p.b^b. Ar-

rests and convictions were made under the first statute; juris-

diction is conferred on the police justice, such as the justices

of the peace of the several counties of the state have in crim-

inal matters, in criminal causes arising in the city of Elizabeth,

by the same statute ; and by the last above-named statute the

fees of justices of the peace and other officers in criminal cases

and the method of collecting are prescribed.

By section 4 of the act of April 6th, 1871, it is made the

duty of the justice before whom any such conviction is had,

^* to make a bill of particulars of the costs in such case, at-

tached to the commitment, and also certify and send up a copy

of said bill of particulars of costs, with the conviction in said

case, to the county clerk, who shall review and correct the

same, if necessary, and shall certify the coirect amount to the

county collector, who thereupon shall pay the amount so certi-

fied to the said justice," &c.

Upon application and affidavit with claim and schedules

attached, apparently in compliau'^e with the statute, a justice

of this court granted a rule to show cause why a writ of man-

damus should not issue, (section 294 Practice act.) This rule

on its return w^as made absolute, and the court ordered that an

alternative writ of mn^^damns be issued, commanding the col-

lector to pay the claim for fees, amounting to $685.86, alleged
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to be due to the relator, for his services and disbursements in

his official character as police justice of the city of Elizabeth,

or show cause.

The alternative writ issued is in this form : first, there is a

recital of the rule to show cause, then the argument and con-

sideration by the court, followed by the command of the writ

to pay the sum of the certified bill of particulars of costs for

convictions alleged to be due to the said Henry F. Fairbanks

late police justice of the city of Elizabeth as aforesaid, for his

services and disbursements in his official capacity as police jus-

tice of the city of Elizabeth, between May 7th, 1873, and April

17th, 1875, under and by virtue of the provisions of an act en-

titled " An act to describe, apprehend and punish disorderly

persons," passed June 10th, 1799, and also the costs of this

action, or show cause, &c., in the alternative form.

This writ is almost as bare in its statement as the rule to

show cause.

The statute of 9 Anne, c. 20, has been adopted in our state

{Rev., p. 630,) and its effect is to assimilate the proceedings for

mandamus in cases falling within its provisions, to actions at

law. The writ takes the place of the declaration, the return

thereto the plea, which the relator may plead to or traverse by

way of replication, and to which the respondent shall reply,

take issue or demur, and the proceedings shall continue until

an issue is joined to be tried. Whatever is essential to good

pleading in an ordinary action at law must be contained in

substance, though it may be informal, in the writ and return

and the subsequent proceedings. If the writ be deficient in the

proper statement of the case for a mandamus, it may be

quashed, or the respondent may demur before making a par-

ticular return to the writ. High on Ex. Rem., §§ 449-451.

In a writ of mandamus such facts should be alleged as are

necessary to show that the party applying for it is entitled to

the relief prayed. King v. Bkhop of Oxford, 7 Ea^t 345
;

Silverthorne v. Warren R. R., 4 Vroom 372.

In Peat's Case, 6 Mod. 310, on application for a mandamus

to admit a teaching dissenter to qualify himself according to
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the act of toleration, Holt, Chief Justice, said the party

ought to suggest whatever is necessary to entitle him to be

admitted.

Chancellor Walworth, in Commercial Bank v. Canal

Commissioners, 10 Wend. 25, says, if the facts on which the

claim of the relator depends are in dispute or the parties wish

to bring the case before the court of dernier resort, the Su-

preme Court awards an alternative mandamus, in which the

relator sets forth his title, or the facts on which he claims a

right to the relief sought by his application, and the defend-

ant is required to do the particular act or show why he has

not done it. If the writ is defective, either in form or sub-

stance, the defendant may move to quash it ; and any defect

in the substance of the writ, as a want of sufficient title in the

relator to the relief sought, may be taken advantage of at any

time before the peremptory mandamus is awarded. As in all

other pleadings, the material facts on which the relator

relies, must be distinctly set forth, so that they may be admit-

ted or traversed by the return. High on Ex. Rem., §§ 536, 537.

The rule applicable to the present case is succinctly and

accurately expressed thus : the matter of inducement stated in

the alternative writ should include everything necessary to

show jurisdiction over the subject of the writ and to warrant

its mandate, and these facts should be stated with precision

and issuably. Chance v. Temple, 1 Iowa 179.

The affidavits and papers of the relator on which the order

for the mandamus was granted form no part of the record, and

cannot be used to supply essential facts or be considered in

deciding this demurrer in aid of the writ. Commercial Bank

V. Canal Commissioners, supra ; Moses on Mandamus 206.

The error of the pleader is just liere : He has assumed that

the affidavit on which the rule to show cause was fir«t granted

would be regarded by the court, and that in some way the

defendant could answer these facts in his return to the writ,

without a repetition of them in the writ. For convenience in

pleading a reference to the amount claimed and to the sched-

ules containing the items of costs annexed to the original affi-
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davit and petition would be sufficient, fur the writ need not be

encumbered witli sucli details and figures; but here there is no

such reference. Where, as in this case, the pleading must be

special, it is better practice to make such reference in the writ

to the items of the claim set out in a bill of particulars or

schedule appearing on the record.

Some points will be stated in which the writ is defective as

a pleading. The relator is described in the writ as Henry F,

Fairbank, late police justice of the city of Elizabeth, but there

is no distinct averment that at the times the fees claimed by

him accrued he was such police justice; nor that he was enti-

tled to receive like fees as a justice of the peace, under the

charter of the city of Elizabeth ; nor that in cases where con-

victions were had, bills of particulars of tlie costs were made,

attached to the commitments, and that he also certified and

sent up copies of said bills of particulars of costs with the con-

victions in said cases, to the county cleric, who reviewed and

corrected the same when necessary, and certified the correct

amount to the county collector, who, on demand, neglected or

refused to pay the amount so certified to him. These facts

are made essential prerequisites in the statute to entitle the

justice to these costs; without averring and proving them he

cannot recover, and the defendant has the right to traverse

them, if he choose to do so, in his return.

For these defects in the writ, the demurrer will be sus-

tained.

The relator may have leave to issue an amended alternative

on paying the costs of the demurrer.

STATE V. HERMAN W. GEDICKE.

1. Declarations made to a physician of bodily feelings and symptoms of

pregnancy at the time of examination, are admissible in evidence as

part of the facts on which his opinion is founded.
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The thing administered or prescribed to procure the miscarriage of a

woman then pregnant with child {Crimes Act, I 75,) must be noxious

in its nature, but it is not necessary to prove that it will produce that

effect.

If the negative allegation that the mother or child did not die, which

lessens the punishment under the statute, be necessary in tlie indict-

ment, section 53 of the Criminal Procedure act requires that any

objection to the omission shall be taken before the jury is sworn, and

it is then amendable.

A witness of the state cross-examined as to declarations of the patient

concerning her pregnancy, made to liim as a physician during his ex-

amination of her condition, cannot be re-examined as to other uncon-

nected assertions in the same conversati(»n, charging the defendant with

criminal acts to produce miscarriage.

The punishment of both fine and imprisonment in section 75 of Crimes

act is not cruel and unusual, within the prohibition of the constitution.

On error to the Quarter Sessions of tlie county of Essex.

Argued at November Term, 1880, before Justices Depue,

ScuDDER and Knapp.

For the defendant, /. Frank Fort and 8. Kalisch.

For the state, G. N. Abeel and R. F. Stockton, Jr.

The opinion of the court was delivered by

ScUDDER, J. The indictment in this case, found under

section 75 of tiie act for the punishment of crimes, cliarges

that the defendant did maliciously and without lawful justifi-

cation, administer, prescribe for, advise and direct one S. S.,

then and there being pregnant with child, to take and swallow

certain poisons, drugs, medicines and noxious things, with in-

tent then and there to cause and procure the miscarriage of

the said S. S., contrary to the form of the statute, &c.

The second count chnrges the use of Certain instruments

and means, with like averments of intent.

The defendant was found guilty, and judgment and sentence

were pronounced. Error has been assigned, fouiided on ad-
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missions of evidence, exceptions to the charge of the court, and

on the record.

The first exception is to allowing Dr. Bleye, a consulting

physician, who was called in by her father, to testify how he

examined the complaining witness, S. S., to ascertain her

pregnancy, and to relate what she said to him. These decla-

rations were made by her to the physician at the time he was

called upon as an expert to determine the state of her health,

and were statements of her bodily feelings, and the symptoms

of her supposed pregnancy. This evidence was admissible.

It is an exception to the usual rule excluding hearsay evidence,

and is founded on the necessity of learning from the patient

herself facts within her own knowledge, which the physician

should know to form an intelligent and accurate opinion of

her present health and situation. The usual symptoms of

pregnancy in its early stage must be obtained from the patient

herself, such as the obstruction of the usual course of nature,

morning sickness, headache, nervousness, and other indications

hidden from the observation of others; these, in connection

with a physical examination of the parts of the body ordi-

narily affected by enlargement and other changes, are the facts

on which the opinion of the expert witness is founded. It is

right that he should have these facts and state them to the

jury, that they may know whether his conclusions are careful,

skillful and reliable. If the object of the examination is to

care for her health there is the strongest inducement for her

to speak the truth ; if she be influenced by any other consid-

eration the jury must determine the weight of the evidence, as

in other cases. This was the kind of testimony received in

this case, to which objection was made, and it was properly

admitted. Barber v. Merriam, 11 Allen 322 ; Bacon v. Charl-

ton, 7 Oush. 581 ; Aveson v. Kinnaird, 6 East 188 ; 1 Greenl.

Ev. 102; Wharton's Cr. Ev. 271.

It is further objected that there was error in the charge of

the court, " that it was not necessary that the medicine, drug,

or noxious thing advised to be taken, administered to, or pre-

scribed for her should be capable of procuring a miscarriage,
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because that would be graduating the guilt of the defendant

by the success or failure of the attempt, when the statute makes

the attempt a crime regardless of the success." The colloca-

tion of the words in this statute requires that the thing used

to effect the miscarriage should be noxious—that is, luu'tful.

The words " poison, drug, medicijie or noxious thing," iiidi-

oate the character of the means that must be used. The rule,

copulatio verborwn indicat acceptatiotiem in eodem sensu, and

the maxim noscitur a sociis, (Broom's Maxims *450), govern

the construction of»these words as they stand connected in this

statute. The poison, drug, medicine, or other thing must be

noxious or hurtful ; if it possesses this quality, and is adminis-

tered, prescribed, advised, or directed to be taken with the

intent to cause or procure a miscarriage when the woman is

then pregnant with child, the crime is complete, whether in the

opinion of others it is capable of producing that result or not.

It is dangerous to the life and health of the mother and to the

existence of the child to experiment with any drug, medicine,

or noxious thing to produce a miscarriage. The ignorance of

the operator may lead hira to select something that will not

have the effect he designs, but if it be noxious in any degree,

though in the judgment of others who have greater knowledge,

it cannot produce the effect intended, it is within the statute.

The words defining the means to be used were brought into

our statutes by the act of March 1st, 1849. Pamph. L.,p. 199.

It was passed to remedy an adjudged defect in our law, that to

cause or procure abortion before the child is quick was not a

criminal offence at common law or by any statute of our state.

State V. Cooper, 2 Zab. 52. As soon as the question was

raised and the doubt suggested, this act was passed to punish

the offence. The design of the statute was not so much to

prevent the procuring of abortions, however offensive these

may be to morals and decency, as to guard the health and life

of the female against the consequences of such attempts. The
guilt of the defendant is not determined by the success or fail-

ure of the attempt; but the measure of his punishment is
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graduated by the fact whether the woman lives or dies. Stcde

V. Murphy, 3 Dutcher 112.

This law was further extended March 26th, 1872, {Famph.

L., p. 45 ; Rev., p. 240, § 75,) to protect the life of the child

also, and inflict the same punishment, in case of its death, as

if the mother should die. The statute of 1849 introduced the

words " any poison, drug, medicine or noxious thing," and

they are still retained in that form.

It appears that they originated in the statute 9 Geo. IV., c. 31,

§ 13, where we find in the first clause, relating to procuring

the miscarriage of a woman quick with child, the words "any

poison or other noxious thing;" while in the second clause,

relating to miscarriage of a woman not quick with child, the

words "any medicine or other thing" are used. In a later

statute, (24 and 25 Vic, c. 100, § 59,) the words "any poison

or other noxious thing " are used, whether the woman be or

be not quick with child, the intent to procure the miscarriage

in its effects on the health of the woman being looked upon as

the main element of the offence. This change from " other

thing " to " other noxious thing," in all cases is important

when considering the proper construction of our own statute,

which so closely resembles it.

The Massachusetts statute referred to in one of the aboveT-

cited cases, as similar to ours, found in Laws of 1845, ch. 27,

uses the same words. In General Laws, ch. 165, § 9, the terms

are "any poison, drug, medicine, or other noxious thing," the

word " other " being put before " noxious," as in the latest

English statute, thereby changing the effect so as to empha-

size the rule of construction before named. In an indictment

under the former act of 1845, it was held that it was not

required that the government should prove what the medicine

was, or whether it was such as would tend to produce the

effect intended, or whether it was actually taken by the

woman ; nor that the liquids and pills procured for her and

which she was advised to take for the purpose of producing a

miscarriage, were noxious things. The reasoning of the court

is, that it may well be that the legislature has thought fit to
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punish persons for thus tampering with a woman's health and

life, though they may be utterly mistaken as to the character

and effect of the medicine; and if it were necessary for the

government to prove the quality of the medicine it might

often be difficult to convict offenders who had used the most

noxious drugs. This is a very good reason for striking the

word "noxious" out of the statute, but as long as it remains it

must have a meaning, and affect the construction of the act.

In Reg. v. Isaacs, 9 Cox Or. Cas. 228, tiie court says, "the

thing intended by the statute must be noxious in its nature;"

and in Reg. v. Hennah, 13 Cox Q: Cas. 548, " the thing ad-

ministered must be noxious in itself, and not merely whea

taken in excess;" in Reg. v. Blalceman, 12 Cox Cr. Cas. 467,

Bramwell, B., said, during the argument " a noxious thing,

within the statute, means a thing that will produce the effect

mentioned in the statute, that is, a miscarriage. This appears

to have produced that effect." The objection to this doctrine

in the last case is that the statute does not say that the thing

administered must be such as will produce the miscarriage, but

only that it shall be noxious ; and it was not called for in the

case, for the thing used was clearly noxious and produced the

designed effect. Noxiousness may be inferred from the effects.

Reg. V. Holds, 12 Cox Cr. Cas. 463. But where the miscar-

riage is not produced the burden must be on the prosecution

to show that the thing used was noxious in its character—noth-

ing more. As a rule of evidence this can make but little

practical difficulty, for if pregnancy be shown, as it must be,

under the statute, and the person charged, supposing it to exist,

administers anything to affect it, very slight proof of the char-

acter of the thing administered will be required. Such things

are usually known, or their effects are apparent. In this case

an unmarried woman went to the defendant's drug-store to-

learn of him, as she says, whether she was in the family-way,

being well assured of the fact herself, for she further says, " I

told him I wanted to see if I could get clear of the child.""

He prescribed for her, or gave her Dr. Clarke's female periodi-

cal pills. He had studied medicine, and knew that the medi-
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cine given her was an emmenagogue. She gave him $10, said

she would probably come again ; did go afterwards, and he

examined her with a catlieter, or something like it, in a man-

ner dangerous to a woman in her supposed condition, accord-

ing to the testimony of physicians who v/ere examined in the

cause. These were her statements, and they illustrate the kind

of evidence that is commonly attainable, even when the mis-

carriage is not accom})lished, as it was not in this case. But

if the difficulty of obtaining proof in these cases were greater,

yet the statute will admit of no other construction than that

the thing administered must be noxious or hurtful in some

degree, though it does not require, by its terms, that the thing

should be capable of producing a miscarriage. There was,

therefore, no error in the refusal of the judge to charge as re-

quested.

In answer to the error assigned on the sufficiency of the in-

dictment because it does not state whether the patient died or

not in consequence of the thing prescribed or the operation

performed, this is not necessary. The general rule is that

where, by the statute, there is a gradation of offences of the

same species, as in the degrees of punishment annexed to the

oiFence, it is not required to set forth a negative allegation as

in this case, that she or the child did not die. It is no objec-

tion that it charges the acts which constitute the minor offence

unaccompanied by any averment that the aggravating circum-

stances did not exist. In such cases the offence charged is to

be deemed the minor offence and punishable as such. Com-

monwealth v. Wood, 11 Gray 85; Lamed v. Commonwealth,

12 Mete. 240.

Mr. Bishop, in his Statutory Crimes, § 167, says, although

the indictment must set out every element of crime which en-

ters into the punishment, since otherwise it does not set out

fully the offence, the true view as to this question of pleading

seems to have been expressed by Lord Denman thus :
" It is

the offence which is the subject of indictment, and not the

punishment."

In State v. Drake, 1 Vi'oom 422, the woman died, and it
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was necessary to plead that fact in the indictment to reach the

greater crime and punishment ; in this case she did not die, nor

did the child die, and the defendant, if guilty, would only be

amenable to the lighter punisliment. The indictment charges

him, in the words of the statute, with attempting to procure a

miscarriage, and it is sufficient without the negative averment

that he did not cause the death of the woman or child. But

if it were otherwise, and this exception were good, it comes too

late, for by section 53 of the Criminal Procedure act, every ob-

jection to any indictment for any defect of form or substance

apparent on the face thereof, siiall be taken by demurrer or

motion to quash such indictment before the jury shall be

sworn, and not afterwards, and it is made amendable by the

court. This objection is but formal, it was amendable, and

was not taken in time.

Another error assigned is to the admission of the evidence

of Dr. Herman C. Bleye, in permitting him to testify to a

conversation had on February 20th, 1879, with the complain-

ing witness, and in corroboration of her testimony, wherein

she stated to him facts criminating the defendant. It is not

claimed on the part of the state that this evidence would have

been competent until it was made so by the course of examin-

ation and testimony offered by the defendant. The proof of

the defence was principally that given by the defendant him-

self, denying the pregnancy at the time alleged, his knowledge

of it, and the giving of medicine or use of instruments to pro-

duce miscarriage. Some additional proof was offered to show

that the woman's motive in asserting her pregnancy was to

bring about a marriage between her and her alleged seducer,

and that Dr. Bleye was brought in by the father to determine

her condition. During the cross-examination of some of the

defendant's witnesses there was a continued effort to get into

the case the declarations of S. S., to her father and to Dr.

Bleye, as to her visits to Dr. Gedicke, and his conduct towards

her. Dr. Bleye was called by the state in rebuttal, and asked

concerning his examination of S. S., and the statements she

made to him of her symptoms and feelings. This was ob-
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jected to, but admitted, and legally admitted, as has been

above determined. This testimony was relevant on the ques-

tion whether she was pregnant at the time it was said the de-

fendant prescribed for her. The witness was cross-examined

briefly and cautiously as to his investigation of the pregnancy,

and no further than he had gone in the chief examination.

On the part of the state it was then claimed that as the de-

fence had gone into the conversation between her and Dr.

Bleye about her pregnancy, all that she had said to him at

that time, including her statement of her visits to Dr. Gedicke

the giving of medicine, and use of an instrument to procure

miscarriage, was made competent, and that they were entitled

to the whole conversation. This evidence was finally admit-

ted, though the defendant's counsel objected. Its purpose and

effect was to strengthen the evidence of the principal witness

by her declarations to others of the guilty acts of the defend-

ant made several weeks after they were said to have occurred.

This is hearsay evidence in its most objectionable form. Ad-

mitting, as it is claimed by the prosecution, that parts of this

conversation concerning pregnancy during the examination of

the physician to determine the fact, were introduced by the

defence, and in the confused condition of the evidence sent up

with the bill of exceptions, it is difficult to tell exactly how it

did come into the case ; the cross-examination or re-examina-

tion would be limited to what she said to the physician con-

cerning her feelings and symptoms of pregnancy, which was

the subject matter of his inquiry as an expert, and could not

be extended to distinct charges of crime made against the de-

fendant when they were alone, and afterwards in the presence

of her father, concerning which the defendant's counsel had

asked no questions, and permitted no statement to be made.

In Prince v. Somo, 7 A. & E. 627, the court says that a

witness of the plaintiff cross-examined as to declarations of the

plaintiff in a particular conversation cannot be re-examined as

to other unconnected assertions of the plaintiff in the same

conversation, although connected with the subject of the suit.

It must not, therefore, be assumed that cross-examination in
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part of a conversation necessarily lets in proof of the whole of

it. This case qualifies the language of the court in Queen's

Case, 2 B. & B. 297, where Abbott, C. J., says, "I think the

counsel has a right on re-examination to ask all questions

which may be proper to draw out an explanation of the sense

and meaning of the expressions used by the witness on cross-

examination, if they are in themselves doubtful, and also of

the motive by which the witness was induced to use these ex-

pressions ; but he has no right to go further and introduce

matter new in itself, and not suited to the purpose of explain-

ing either the expressions or the motives of the witness. I

distinguish," he says, "between a conversation with a party to a

suit, whether criminal or civil, and a conversation with a third

person." What follows, as to conversation with a party to the

suit, is qualified by the case above cited. See, also, Siurye v.

Buchanan, 10 A. & E. 598-605; 1 Taylor's Ev. 642; 1

Greenl. on Ev., § 467; Whart. on Ev., § 572; Whart Or. Ev.

§ 493, n. 1.

This evidence of the charges made by S. S., in the conver-

sation with Dr. Bleye, was illegal and manifestly prejudiced

the defendant in maintaining his defence upon the merits. It

was corroborating the evidence of the principal witness on the

part of the state, by her own declarations made to another in

the absence of the defendant, on the main point in the case,

where she was the only witness. Her charge was met by the

direct denial of the defendant, and this evidence was forced in

to give the effect of a second witness sustaining her. How-
ever reluctant the court may be in setting aside the verdict of

a jury in a case like this, yet we feel bound to say, as Lord

Denman once said to counsel who put in inadmissible testi-

mony :
" You should have taken care not to put in bad evi-

dence."

Other objections are not regarded as having any importance.

The conviction of the defendant was under section 75 of the

act for the punishment of crimes, and not under section 193,

relating to attempts to commit crimes. The judgment for
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both fine and imprisonment was according to the statute, and

legal.

The punishment imposed by section 75 is not cruel and un-

usual, within the prohibition of the constitution. The penalty

is a fine not exceeding $500 and imprisonment at hard labor

for a term not less than two years, where the woman or child

do not die in consequence of the malpractice of the defendant.

It is a reasonable punishment for a heinous crime, which in

almost every case endangers the life and health of the woman,,

and the destruction of the foetus or child, which may be quick-

ened or instinct with the beginning of life. It is not cruel nor

unusual, but the kind and degree of punishment imposed for

crimes which are injurious to the persons of individuals. Fine

or imprisonment, or both, is the usual form, while for this

crime, which manifests a reckless disregard of human life,

both must be inflicted. When a proper case arises for dis-

cussing what is a cruel and unusual punishment within the

constitutional inhibition, the matter will be examined further,

but this is not such case.

For the error of admitting illegal evidence prejudicial to the

defendant, the judgment will be reversed, the record remitted,

and a new trial ordered.

STATE, HOBOKEN LAND AND IMPROVEMENT COMPANY
ET AL., PROSECUTORS, v. CITY OF HOBOKEN.

1. The act of legislature of March 21st, 1874, (Paviph. L., p. 402,) an-

nexing a portion of Weehawken township to Hoboken, exempting the

territory annexed from any tax for prior indebtedness incurred by

said city, excepting certain bonds, after assent filed by a majority of

the property-owners of said territory and payment of a certain sum of

money, is, when executed by them, in the nature of a contract, and

these lands cannot be assessed by ordinance, for the principal or inter-

est of bonds thereafter issued for satisfaction of such prior indebted-

ness.
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Improvement certificates issued under the charter, for work done in

streets in Hoboken before annexation, are within the exemption ; and

bonds issued after the annexation by authority of an act prior thereto,

to pay judgments reserved on these certificates, are not chargeable by

taxation on the lands annexed.

On certiorari in matter of taxation in eleven cases like the

above, except as to the names of the prosecutors, and but one

return ordered to be made for all, by consent.

Argued at June Term, 1880, before Justices Depue, Scud-

DER and Knapp.

For the prosecutors, Leon Abbeit,

For the defendants, M. W. Nevin.

The opinion of the court was delivered by

ScuDDER, J. By act of the legislature, approved March

21st, 1874, [Pamph. L., p. 402,) a portion of the township of

•Weehawken, in the county of Hudson, was set off and an-

nexed to the city of Hoboken. By the third section of this

act it was enacted, among other things, that the portion of the

territory of the township of Weehawken set apart from said

township and annexed to the city of Hoboken by the first sec-

tion of the act shall be liable to taxation the same as other

property in the city of Hoboken, unless within thirty days

from the passage of that act the owners of a majority in value

or area of the territory so set apart and annexed shall file

their assent to the act with, and pay the sum of $500 to the

treasurer of the city of Hoboken ; and the payment of said

sum shall be in lieu and satisfaction of all tax or imposition

that may hereafter be levied to pay the principal or interest

of any indebtedness heretofore incurred by the city of Hobo-

ken, for any purpose whatever, except as hereinafter men-

tioned, and upon the territory so set apart and annexed no

tax shall hereafter be levied to pay all or any part of the in-

VoL. XIV. G
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debtedness heretofore incurred by the city of Hoboken, or any

interest thereon, excepting that indebtedness of the said city

of Hoboken represented oy the so-called water bonds and so-

called park improvement bonds of the said city of Hoboken,

together with the interest thereon ; and the city authorities of

the city of Hoboken shall hereafter so apportion the taxes of

said city, that no tax tor any portion of the indebtedness

heretofore incurred by said city before the passage of this act,

excepting as aforesaid, shall ever be levied upon or collected

from the territory so set apart and. annexed to said city by

this act.

In brief, this tax exempts the territory annexed to Hoboken

from all tax to pay the prior indebtedness of Hoboken, except

for principal and interest on the so-called water bonds and

park improvement bonds, on the condition that the owners of

a majority in value or area of the territory set apart shall file

their assent and pay $500 to the city treasurer within thirty

days from the passage of the act. It is agreed that this con-

dition has been complied with and the money paid. It is also

proved that the prosecutors in these several writs have been

assessed both as to their lands within this district, and as t©

their personal property, for taxes in the )ear 1879, to pay

their proportion of interest on Hoboken city bonds, series A,

dated December 1st, 1878, $24,360, and interost on Hoboken

city bonds, series B, dated February 1st, 1879, $5625.

These bonds were issued, and sold to raise money to satisfy

certain judgments which had been obtained on improvement

certificates, issued October 16th, 1873, for work done on

Eighth, Twelfth, Thirteenth, Fourteenth and Fifteenth streets,

prior to the annexation of the prosecutors' lands to Hoboken.

An act of the legislature was passed March 5th, 1874, [Pamph.

L., p. 402,) which took effect immediately, and was therefore

prior to the act of annexation of Mai'ch 21st, 1874, that in

case any judgment or judgments should be thereafter recovered

against the city of Hoboken for any indebtedness or liability

existing against the said city at the time of the j.ussage of the

act, coupon bonds might be issued fof an amount sufficient to
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pay such judgment or jiulgraeuts, for times and upon certain

restrictions on sales therein specified ; and the corporation

were authorized to pledge the property and credit of the city

for the payment of the same.

The improvement certificate bonds above mentioned, series

A and series B, were issued December 1st, 1878, and Febru-

ary 1st, 1879, respectively, and an ordinance was passed June

25th, 1879, assessing a tax for payment of interest on these

bonds, among the other debts of the city, and directing that it

should be assessed on all the real estate, chattels, and other

property and things taxable by law in said city.

There can be no question that the personal property of the

prosecutors is taxable, for the act exempts only the territory

annexed, not the persons residing on it or taxable within it,

•or their personal property. Such exemptions from general

taxation are always construed strictly for the benefit of the

public.

The other question remains to be considered, whether the

real estate of the prosecutors is taxable for principal and in-

terest on these improvement certificate bonds, and it is a seri-

ous matter for them now and in future taxation, for they

represent an indebtedness of over $500,000.

The case shows that the lands of the prosecutors which are

now claimed to be liable for this tax were transferred without

their consent, to the territorial limits of another corporation

burdened with a large debt, and they were told in the act that

their property thus transferred should be liable to taxation,

the same as other property in Hoboken, unless within thirty

days they assented to the annexation and paid $500 ; and if

they did this they were assured they should be saved from

any tax for prior indebtedness.

They did what they were bidden to do to save themselves

from this imposition, and having fully executed their part of

the arrangement, they may stand on the inviolability of the

promise, given them with legislative sanction, that no other

tax for such prior indebtedness, with the two exceptions

therein reserved, shall ever be imposed upon them.
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The language of the law on this subject is that of honesty

and fair dealing. A contract with a corporation once made is

the same as a contract with an individual. Both are equally

within the protection of the constitutional provision. Neither

can be impaired except by compact and agreement of the par-

ties founded on a sufficient consideration, and the original

obligation remains intact except so far as altered by mutual

consent. State v. CommWs of R. R. Taxation, 8 Vroom 240-

249.

The property-owners have paid the full consideration re-

quired ; the municipal corporation has taken their lands for

all corporate purposes, with the one exception of exemption

from prior taxation, and in two cases has received their

money ; it cannot, therefore, be permitted to retain the con-

sideration and revoke the agreement made for it by the act

of the legislature.

But it is further argued these bonds given for the payment

of the judgments on these prior improvement certificates are

not within the terms of exemption in the statute, that the

words, " indebtedness heretofore incurred," do not cover these

bonds. To use the words of'the defendants' counsel, they con-

tend that the word " indebtedness" as used in the annexation

act, comprehends only the bonded indebtedness ; that this is

indicated by the context referring only to bonded indebted-

ness, namely, water bonds and park improvement bonds ; and

also by reference to interest, showing that it was something

for which the city was liable to pay interest. From this it is

deduced that these improvement certificates were not then

considered a debt, that they were but a contiiigent liability,

not a fixed debt until they failed to collect the assessment.

In the case of Knapp v. Hoboken, 9 Vroom 371, it was

argued that these certificates were of no other legal effect than

agreements to pay the amounts stated out of moneys raised by

assessments upon lands benefited, but the court held that un-

der the charter the holders of these certificates may look to

the general funds of the city for their pay, and the city may

reimburse itself by assessments against the property-owners.
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SO far as the benefits assessed will go in payment ; the right to

demand payment of the city being suspended for two years to

enable it to collect the assessments from property benefited by

improvements.

It is also objected that these certificates were converted into

judgments, that these have been satisfied by cash payments,

and a new debt has been created by the bonds issued to raise

this money, which is chargeable on the entire city. But it is

not permissible thus to separate these bonds from the purpose

for which they were issued. They exist only because of the

prior debt of the city; the consideration for which they were

given was a part of the indebtedness from which these prose-

cutors were exempt, and it does not appear that there was any

other. The changes that were made were mere alterations in

the evidences of indebtedness, first the certificates, then the

judgments, then the bonds to raise money to pay the judg-

ments, without any change in the real considerations. The

city has continued a debtor througliout on this account. To
say that these prosecutors can be charged by shifting this debt

from one kind of securities to another, would be a plain eva-

sion of the letter and spirit of the contract between them and

the city, by which they were to be exempt from the payment

of this prior indebtedness. By the act of March 5th, 1874,

these bonds were only to be issued and used for the satisfac-

tion of judgments for any indebtedness or liability existing

against the city at the time of the passage of that act. They

are thus connected M'ith the prior debt and the prosecutors

are exempt from thoir payment.

There is no force in the attempt to construe the exemption

in the act of annexation of March 21st, 1874, so as to apply

only to a bonded indebtedness. The act says that there shall

be a satisfaction of all tax that may be thereafter levied to

pay the principal or interest of any indebtedness theretofore

incurred. The words are principal or interest, and any in-

debtedness, and two forms of bonds are excepted from this

general classification of any indebtedness; by no construction
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can the exception of certain bonds be held to limit the appli-

cation of the former clause to a bonded indebtedness only.

The tax against the prosecutors must be reduced by deduct-

ing from the assessment of their lands annexed to Hoboken by

the act of 1874, any part or proportion of the above-named

sums of $24,360 and $5625, directed to be raised by the an-

imal tax ordinance of 1879, for interest on Hoboken city

bonds, series A, dated December 1st, 1878, and series B,

dated February 1st, 1879 ; the residue of the tax is affirmed,

without costs to either party.

EMMA L. STANLEY v. JOHN F. CHAMBERLAIN, GEORGE
W. BROWN, BLOOMFIELD DRUMMOND AND CHARLES
CHAMBERLAIN.

1. In a suit on a bond given under the thirty-third section of the Attach-

ment act, to the sheriff on an appearance by the defendant, with the

ordinary conditions, a judgment of non pros., ordered in the original

suit, and subsequently set aside, constitutes no defence. Such judg-

ment of nonsuit is in itself no release of the sureties. And that is so,

although the order contains express terms of release.

2. The court has no jurisdiction to order such discharge.

On rule to show cause, certified trom the Monmouth Cir-

cuit.

The rule to show cause in this case and certified to this

court, is to review the finding of the circuit judge in an action

upon a bond given to the sheriff under the thirty-third section

of the Attachment act, by John F. Chamberlain, the defendant

in attachment, and the other defendants as his sureties, to

Emma L. Stanley, the plaintiff in attachment, the bond hav-

ing been assigned by the sheriff, under the order of the court,

to the plaintiff, for prosecution. The bond was conditioned
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for the return of the goods and chattels seized and taken by

virtue of the writ of attachment issued at the suit of the plain-

tiff against John F. Chamberlain in case judgment should be

recovered by the plaintiff. On the 23d day of October, 1875,

on motion of the defendant, it was ordered that a nonsuit be

entered in the attachment suit, and that the property of the

defendant be released and discharged from the attachment

issued against him, and that the bondsvien on the bond filed in

the above cause be released from any and all liability thereon.

On the 4th day of January then next, on hearing the parties,

the court ordered the judgment of non pros, of October 23d,

to be set aside and a continuance of the cause until the next

term, and that the rule for nonsuit entered in the minutes on

said last-mentioned day be vacated. In this latter order no

express mention was made of the words of release contained in

the former order.

The cause being tried subsevquently on the merits, resulted

in final judgment in favor of the plaintiff. The defence made

to the suit on the bond was, that the order for nonsuit released

the sureties from further obligation on their bond. The judge

rejected the defence and found for the plaintiff in the penalty

of the bond, and assessed her damages at the amount of the

judgment for debt and costs recovered in the attachment suit,

and interest.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the rule, J. 8. Applegate and Cortldndt Parker.

Contra, W. H. Vredenburgh.

The opinion of the court was delivered by

Knapp, J. The legality of the determination and finding

of the judge in this suit is questioned upon a single point, viz.,

upon the effect to be given the order nonsuiting the plaintiff

in the attachment suit, and especially that part of it which
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orders that the bondsmeu be released from any and all lia-

bility on the bond sued on. The defendants claim the force

of this to be fully and finally to discharge the defendants

from the binding force of the obligation. The power of the

court in its discretion to set aside the nonsuit and proceed to

a trial of the cause upon the merits and to final judgment, is

not questioned, but they insist that the order, in the form

given to it on the court's minutes, had the force of a release;

and that thereafter they were no longer bound by the contract.

The bond sued on is conditioned for the return of the goods

seized under the attachment, ifjudgment be recovered against

the defendant by the plaintiff. The judgment contemplated

in this condition is a final judgment in the suit.

Such judgment was rendered and proper proof of it was

made in the cause. The event, then, was present on whicli the

obligors by the terms of their deed had engaged that the goods

should be delivered by the defendant, and the failure to make

such delivery was a breach of the condition of the bond, if it

still had vitality.

Did, then, the order of October 23d, or anything contained

in the order, have the effect to release the obligors from their

liability? The judgment of non pros, was not final in the

cause for anything save costs. 2 Arch. Prac. 204. Had the

suit stopped there it is plain that no liability to this plaintiff

on the bond would have arisen; a final judgment in attach-

ment in her favor being indispensable to any right in her

under it. But the judgment so ordered to be entered was

within the control of the court and liable to be, in its discre-

tion, annulled to make way for trial and final determination

of the cause upon its merits. 2 Arch. Prac. 206.

The power of the court over judgments of nonsuit not vol-

untarily suffered, to set them aside, being one of undoubted

existence, when in its discretion that power was exerted, it

swept the annulled judgment, with all its incidents, from the

record as effectually as if it never had place there. The de-

fendant in attachment was bound by all these proceedings in

the suit, and the sureties on the bond are so far privies to the
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suit as to be bound by all the proceedings which culminate in

a judgment against the defendant. No rights vested in the

defendants through the judgment of non pros., precluding the

court from setting it aside and opening the cause for trial

upon the merits.

It is not seriously contended that the judgment of nonsuit,

per se, worked the final discharge of the defendants; the main

stress of the claim is rested upon the express words of release

contained in the order. These, it is urged, adjudicate a direct

release by order of the court which the subsequent reversing

order could not or did not affect.

The bond is statutory ; it stands in place of the goods seized

by the sheriff", and its design is to secure a return of the goods

to answer the claims that might be established against the de-

fendant under the attachment. It is not only for the benefit

of the plaintiff in attachment, but for all applying creditors,

and a recovery of judgment by any applying creditor to whose

suit the defendant has appeared, is a judgment by the plaintiff

within the meaning of the bond. Hcmness v. Smith et al., 2

Zab. 332. A failure to return the goods to ansAver any such

claim established by judgment, is a breach of the bond. So

far as tJie statute gives to the court power over it, there is

jurisdiction to act; beyond this it stands as any other contract

lawfully made, binding upon the parties to it according to its

terms. Now, the only power given to the court over the bond,

by the attachment act, is in case of a breach of the condition

of the bond, and on the application of the plaintiff or any ap-

plying creditors of the defendant to designate the person to

whom the sheriff shall assign the bond for prosecution for the

interest of the claimants under the attachment. Rev., p. 47,

§33.

Nothing is found in the act conferring power on the court,

under any circumstances, to discharge the defendant or his co-

obligors from their contract obligation or to order the sheriff,

in any event, to surrender the bond to the makers.

The circuit judge was clearly right in the opinion that the

court had no power to release the bond.
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The established rule that judgments or orders informally or

irregularly entered cannot be treated as nullities or collater-

ally attacked, but must have force until reversed by direct

proceedings, is apart from this case. The rule applies only to

such orders and judgments as are within the jurisdiction of

the court to make. The words importing a release of the

sureties were an improper addition to the rule by the clerk in

entering it, and no mention of them was necessary in the

reversing order.

Regarding it, as defendants insist we shall do, as a distinct

order for the purpose expressed, it was coram n<m judice, and

required no reversing to make it a nullity. Courts cannot

thus unmake contracts or relieve the parties from their con-

ventional force.

A judgment or order which is beyond the jurisdiction of

the court, though existing in form, gives nothing in effect.

By it no rights are divested, and from it none can be ob-

tained. It neither binds nor bars any one. Freeman on Judg.,

§ 117.

The Circuit should be advised that the defence set up is

invalid, and that the rule to show cause should be discharged.

STATE, JAMES McGOVERN, PROSECUTOR, v. CATHERINE
CONNELL, ADMINISTRATRIX, &c.

1. The supplement to an act entitled "An act constituting courts for the

trial of small causes," approved March 14th, 1879, {Pamph. L.,p. 202,)'

applies only to judgments obtained after its passage.

2. An order for execution, made after its passage, upon a judgment more

than six years old, according to the sixty-second section of the Jus-

tice's Court act {Bev., p. 551,) is not such a judgment as this supple-

ment contemplates. ,

On certiorari.



FEBRUARY TERM, 1881. 107

McGovern v. Connell.

On the 13th day of December, 1871, Patrick Connell com-

menced an action against James McGovern and Michael Mc-
Govern, before Thomas Bennett, one of the justices of the peace

of tlie county of Burlington. The summons was in debt and re-

turnable on the 19tli day of December, and was returned endorsed

as follows :
" Served Dec. 13th, 187 1 by reading the contents to

Michael McGovern and giving a copy; James McGovern not

found in the county." On said 19th day of December, the

justice proceeded with the trial and rendered judgment for

the plaintiff for $70.26, and |2.80 costs of suit.

Notliing {"urther was dcme in the case until 1879, wlien, on

the 3d day of November, 1879, the said justice issued a sum-

mons to show cause why an execution should not issue against

the defendants. The plaintiff having died, the sunmions was

issued in the name of Catherine Connell, administratrix of

Patrick Connell, deceased. This summons was returnable on

Novemlxjr 14tli, 1879, and as appears by the return was

served only on Michael McGovern, James McGovern not

being found in the county.

On the 14th day of November, the justice did "order that

execution to collect the said judgment, with costs and interest,

do issue against the said defendants, James McGovern and

Michael McGovern," &c. On the 18th of November, the

constable returned the execution with the following endorsed

thereon :
" No goods or chattels whereon to levy and make the

money. J. D. Mitchell, constable."

On the 9th day of January, 1880, Henry P. Parent, on^ of

the constables of the county of Mercer, made affidavit before

George O. Barber, one of the justices of the peace of the

county of Mercer, to the handwriting of Thomas Bennett, the

justice of the j)eace who issued the execution before mentioned,

and the said George O. Barber endorsed on said execution the

following: "Proof having been made before me of the hand-

writing of Thomas Bennett, Esq., justice of the peace who

issued the within execution, I do hereby authorize Henry P.

Parent, one of the constables of the county of Mercer, to make

levy and sell of the goods and chattels of James McGovern,
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one of the defendants named therein, as in other cases on

execution issuing out of the court for the trial of small causes

in this state."

This execution was issued and so endorsed by the said Bar-

ber under the act entitled " A supplement to an act entitled

'An act constituting courts for the trial of small causes,'" ap-

proved March 14th, 1879.

The question agreed upon between the parties to be submit-

ted to the Supreme Court is, whetiier the act of March 14th,

1879, entitled " A supplement to an act entitled ' An act con-

stituting courts for the trial of small causes,'" approved

March 14th, 1879, applies to or affects judgments obtained

before the passage of said act of 1879.

Argued at November Term, 1880, before Justices Reed,

Paeker and Dixon.

For the plaintiff in certiorari, G. D. W. Vroom.

For the defendant in certiorari, G. S. Cannon.

The opinion of the court was delivered by

Dixon, J. The act under review provides that when any

judgment is obtained in the court for the trial of small causes,

and execution shall issue thereon and be returned unsatisfied,

and if the person against whom such execution shall have

been issued, shall reside in or be possessed of any goods and

chattels in any other county of the state, then an alias or

plu7'ics execution may issue, directed to a constable of tlie lat-

ter county, and he, on having an authorization endorsed

thereon by a justice of his county, may there execute the writ.

The construction contended for by the defendant in cer-

tiorari, and which embraces pre-existing judgments, rests

upon the words " when any judgment is obtained." All the

other phrases of the statute clearly apply to the future only.

The most that can be said in favor of this construction is that

the language used is indefinite as to time. If it may mean
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"when any judgment has been obtained," it may, at least as

plainly, be understood to mean "when any judgment shall be

obtained." For such language in a statute there is a long-

established rule of interpretation.

" It is, in the general, true that no statute is to iiave a retro-

spect beyond the time of its commencement ;" for the rule and

law of parliament is, that nova constitutio futuns forniam debet

imponere, von prcetentis. Potter's Dwar. on Stat. 162.

It is well settled that laws will be construed as prospective

only, unless an opposite intention of the legislature appears

clearly by the terms or by necessary implication. White v.

Hunt, 1 Halst. 415; Deegan v. Mm-row, 2 Vroom 136;

Tovm oj Belvidere v. War7'en JR. R. Co., 5 Vroom 193; Bald-

win V. Newark, 9 Vroovi 158.

This rule applies to all the facts or occurrences upon the

existence of which the law is designed to be operative. Thus,

in United States v. Heth, 3 Cranch 399, a statute enacted "that

in lieu of the commissions heretofore allowed by law, there

shall, from and after the 30th day of June next, be allowed

to the collectoi-s two and a half percentum upon all moneys

which shall be collected and received by them, for and on ac-

count of the duties arising on goods imported into the United

States." On behalf of the government, it was insisted that

the act regulated commissions on all moneys collected after

June 30th, no matter when the goods on which the duties

arose, were imported. But the court, mainly under the influ-

ence of this rule, gave to all the terms of the statute a pros-

pective operation, and held that it was designed to reach only

such goods as should be imported after the day named.

So it is applicable likewise to remedial statutes, notwith-

standing the other rule that such laws shall te liberally con-

strued. Thus, an act passed in the Revision of 1874, [Bev., p.

671, § 14,) provided "that at any time before judgment on a

lien claim," the lien claim might be amended ; and this court

decided that a claim filed before the passage of the act could

not be amended under it. Vreeland v. Bramhall, 10 Vroom 1.

According to this rule, the expression in this statute "when
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any judgment is obtained," must be regarded as meaning
" when any judgment is hereafter obtained."

The defendant in certiorari further claims that the order of

November 14th, 1879, is a new judgment, which brings the

case within the act. But it is not a judgment; it is a mere

order for execution, apparently made to comply with the six-

ty-second section of the Justice's Court act, {Rev., p. 551,) the

judgment being more than six years old. Whether a formal

judgment obtained on scire facias to revive a judgment would

authorize the issuing of execution into a foreign county, is a

question not now presented.

The proceedings by which execution was sent into Mercer

county must be set aside, with costs.

STATE, CHARLES AKEKS ET AL., PROSECUTORS, v. THE
UNITED NEW JERSEY RAILROAD AND CANAL COM-

PANY.

The act concerning railroad corporations, approved March 6th, 1877,

(Pamph. L., p. 48,) which authorizes such corporations to condemn
lands " adjoining tlieir road as constructed on their right of way as

located," does not apply to lands which merely adjoin a side track

leading from the railway route to a freight-house.

On certiorari to review un appointment of commissioners to

condemn lands.

The defendants "pplied to one of the justices of this court

for condemnation of a lot of land in Newark, setting forth in

their petition that the land "adjoined their road as constructed

on their right of way as located," and basing their right to

condemn upon '• An act concerning railroad corporations," ap-

proved March Gth, 1877, [Rev., p. 946, § 172,) which author-

izes the condemnation of lauds so situate.
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The lot in question, at its nearest point, is distant one hun-

dred feet from the sixty-six feet strip which the Xew Jersey

Railroad and Transportation Company (whose successors the

defendants are,) originally took under their charter for their

road ; but, except where it borders upon streets, it is sur-

rounded by lands of the defendants used for freight-houses

and tracks leading to them from the main line.

The prosecutors, owners of this lot, insist that its situation

is not such as to bring it within the range of this law.

Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.

For the prosecutors, J. R. Emery.

For the defendants, J. P. Jackson.

The opinion of the court was delivered by

Dixon, J. In deciding this controversy, the first thing to

be settled is, what constitutes the " road of the defendants as

constructed upon their right of way as located." It seems to

me that the prosecutors justly insist that this expression de-

notes the strip of land, of prescribed width, upon which the

defendants have their routes of railway, and does not include

moT-e side tracks or spurs, which are but appendages of their

railway, designed to reach freight depots or engine-houses, or

such other incidental structures. This, I think, is the idea

which would ordinarily be gathered from the language. The

phrase " right of way as located," appears to refer to the loca-

tion by survey, which these corporations are usually required

to indicate upon paper filed in some public office, as prelim-

inary to the condemnation of property ; and such surveys are

of the route from terminus to terminus, and not of mere ap-

pendages. Unless it has this meaning, it must denote the

road-bed actually existing; but that is evidently intended by

the expression " road as constructed," and it is not proper to
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consider the phrase as tautological if the words are capable of

conveying distinct ideas.

The next question is, as to the meaning of the word " ad-

joining ; " for the act only authorizes the condemnation of

lands adjoining the road, &c. The defendants claim that it

means "near;" the prosecutors, that it means "touching,"'

"in contact with." The latter is the proper signification, and

it is the more readily to be adopted in this case, because it

thus restricts the grant of eminent domain, which is never ta

be extended by unnecessary implication. It is, perhaps, true

that under this construction the power to condemn will be

always limited by tiie width of the property belonging to the

owner of the lands contiguous to the railway, and it may
sometimes be convenient for the corporation to take lands that

lie beyond ; but the courts do not, for the sake of corporate

convenience, regard lands as subject to the exercise of this

sovereign power, where the legislature has not plainly declared

them to be so.

These views of this statute lead to the conclusion that the

prosecutors' lot is not embraced within the purview of this

law, so far as the defendant's main road is concerned.

The defendants next insist that it is enough if the lot ad-

joins a branch railroad, and that these tracks leading to their

freight-houses should be considered as a " branch road," which,

under the charter of the New Jersey Railroad and Transpor-

tation Company, that company was entitled to build to any

points within the township of Newark. Pamph. L. 1832, p.

96, § 8. But this latter position is not tenable. The branch

railroad here designated means more than these side tracks.

It denotes a road, connected indeed with the main line, but

not a mere incident of it, not constructed simply to facilitate

the business of the chief railway, but designed to have a busi-

ness of its own, for the transportation of persons or property

to and from places not reached by the principal route.

In this claim, therefore, I think the defendants must also

fail.

The other acts referred to as warranting the proceedings,.
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seem so plainly inapplicable that they need no special com-

ment, and they are not the basis upon which the petition

for condemnation avowedly rested.

The appointment of commissioners should be set aside, with

costs.

STATE V. GEOEGE ADDY.

1. The practice of suspending sentence after conviction of crime is, under

some circumstances, justifiable.

2. If the court exact of the defendant, as the condition of a so-called sus-

pension of sentence, that which it could legally command only as a

part of its final judgment, and the defendant comply with such condi-

tion and be discharged, the exaction will be regarded as a sentence,

a,nd the power of the court over the defendant will be exhausted.

On habeas corpus.

Argued at November Term, 1880, before Justices Dixon",

Reed and Parker.

For the petitioner, Thos. D. Hoxsey.

The opinion of the court was delivered by

Dixon, J. The petitioner was, at the September Term,

1877, of the Passaic Sessions, convicted upon an indictment

for maintaining a nuisance by obstructing a culvert over a

water-course so that a highway was overflowed. After the

verdict, the minutes show the following action of the court

:

"The defendant being placed at the bar for sentence, the court

do order and adjudge that sentence be suspended on payment

of the costs of this prosecution, so long as the defendant shall

keep the culvert complained of clear and unobstructed, and

shall do whatever else may be necessary to abate the nuisance

of which he stands convicted." Thereupon the defendant paid

Vol. XIV. h .
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the costs, aiul, under the direction of the sheriff, abated the

nuisance, and was discharged.

On the 3d day of April, 1880, the court took the following

action, as shown by the minutes :
" The defendant being

placed at the bar for sentence, the court do order and adjudge

that he, the said defendant, be confined in the county jail for

the term of thirty days, and pay the costs of this prosecution."

This action seems to have been based upon the ground that

the defendant did not keep the culvert clear.

Being imprisoned under this determination, the petitioner

sued out a writ of habeas corpus, and he now insists that his

imprisonment was illegal, the order therefor being void, be-

cause the power of the court over him was exhausted by the

proceedings had in September, 1877.

Whether he is right in this position is the main question to

be here decided.

The practice of suspending sentence in criminal cases has

long been in vogue in this as well as other states. In Com-

monwealth V. Dowdican's Bail, 115 Mass. 133, Chief Justice

Gray speaks of it as common in Massachusetts, and as recog-

nized by statute there, and says that an order to that effect is

not equivalent to a final judgment, or to a nolle prosequi, or

•discontinuance, by M'hich the case is put out of court, but is a

mere suspending of active proceedings in the case, which dis-

penses with the necessity of entering formal continuances upon

the docket, and leaves it within the power of the court at any

time, upon the motion of either party, to bring the case for-

ward and pass any lawful order or judgment thereon. Upon

the other hand, in People v. Morrlsetf.e, 20 How. Pr. 118, Jus-

tice Balcom denied the power of the court to suspend sentence

indefinitely in any case, unless an application for new trial, or

motion in arrest of judgment, or other legal proceeding by

way of review, were pending, and regarded its exercise in

other cases, provided the defendant was discharged from im-

prisonment, as a quasi pardon, Vv^hich could lawfully be

granted only by that body in whom the pardoning power was

vested. But it is not a complete objection to a claim of au-
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thority on behalf of the courts, that its use is equivalent to a

pardon. This is the effect of the acquittal of a confessedly

guilty accomplice ; and yet an order of the court directing such

an acquittal upon a proper occasion, is easily defensible, on

grounds of public policy. State v. Graham, 12 Vroom 15.

It would seem that it is stating the matter too broadly to

assert that it is always the imperative duty of a court to

render judgment upon a conviction of crime, unless some legal

proceeding for review be interposed. Considerations of public

policy may induce the court to stay its hand.

But this view does not meet the difficulties of the present

controversy. Here, the complaint is, not that the court sus-

pended sentence, but that, after seeming to do so, it proceeded

to judgment. If the order of September, 1877, is to be re-

garded as a mere stay, and the before-mentioned opinion of

Chief Justice Gray is correct, the sentence passed in April,

1880, was legal. But this earlier order cannot in justice, I

think, be so considered. It, in effect, required of the defend-

ant that he should pay the costs of prosecution and abate the

nuisance, as the condition of his escaping further punishment.

Although it did not, in terms, command these things to be

-done, yet it presented to the defendant such an alternative in

case of his non-compliance, that it was scarcely in human na-

ture for him to refuse obedience. For the court had the right,

not only to exact what this order impliedly enjoined, but to

fine and imprison besides, and of course the defendant would

yield to the lesser penalty rather than provoke a greater.

Substantially, then, this was an order of the court that the

defendant abate the nuisance and pay the costs. Now, in

what way could the court legally require the abatement of the

nuisance? Only by its sentence upon the verdict. That the

nuisance be abated is regularly a part of the judgment upon

conviction. Bac. Ahr., "Nuisances/' D, "Highways" E ; Rex

v. Pappineau, Strange 686 ; State v. M. & E. R. R. Co., 3

Zah. 360; Atfy-Gen. v. N. J. R. R. & T. Co., 2 Green Ch.

136 ; Freeholders of Bergen v. State, 13 Vroom 263.

And in King v. Stead, 8 T. R. 142, where the Sessions had
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issued a precepc for abatement of the nuisance after conviction

and before judgment, Lord Kenyon declared the precept to be

a novelty.

"

The present question, therefore, amounts to this : whether,

when the court has exacted of the defendant upon his convic-

tion what it can legally require only by judgment, can it, at a

subsequent term, proceed to inflict the remainder of what it

might have imposed by its sentence originally? Suppose the

court had ordered that if the defendant would pay a fine of

$500, it would suspend sentence so long as he behaved him-

self; could the court, after the payment, pass sentence upon

him, even to the full extent of the statutory penalty? or could

it exercise any further power at all over the defendant? And
yet, its authority to fine is of the same character as that to

abate the nuisance—one to be exercised by judgment only.

Such a course seems to me not to differ in substance from the

passing of two sentences at different terms upon one convic-

tion of a single offence ; and I think no case can be found

warranting it. To show that a single sentence exhausts the

power of the court to punish the offender, after the terra is

ended or the judgment has gone into operation, reference

need only be made to the recent decisions in Ex 'parte Lange^

18 Wall 163; Commonwealth v. Foster, 122 Mass. 317, and

the authorities there cited. In State v. Gray, 8 Vroom 368,

Justice Van Syckel, in this court, speaking of an erroneous

criminal sentence, said "the court which rendered the judg-

ment cannot vacate it or render a new judgment after the

term at which it was pronounced is ended or the judgment if

executed and the punishment partly borne." In Common

wealth V. Mayloy, 57 Penna. St. 291, the same principle wah

maintained, although, concurrently with the first sentence, a

rule to reconsider was entered, and the second penalty was

lighter than the first.

Nor does it obviate the objectionable features of this pro-

cedure to declare the first action unlawful and to uphold the

subsequent formal and avowed sentence. In Ex parte Lange,

and in State v. Oray, uhi supra, the first judgments were
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erroneous in substance, and yet it was considered that after

they had been partly executed the court had no power to

vacate them for the purpose of imposing the legal penalty.

But here, the substance of the order was warranted in law;

if the court had formally adjudged that the defendant should

abate the nuisance and pay the costs, it would have been un-

exceptionable. It should seem, therefore, a fortiori, that where

the court has made an order tantamount to such legal judg-

ment and the defendant has complied with it, its mere inform-

ality ought not to justify the state in claiming a second sen-

tence. The citizen cannot be so put twice in jeopardy. By
submitting to the demands of the court he pays the penalty of

his offence once for all, and the power of the state to punish

liira therefor is exhausted.

The conclusion, therefore, is that in September, 1877, the

Sessions did substantially render judgment on the conviction,

that its declaration that sentence was suspended was contrary

to the fact, and reserved no power to the court for the further

punishment of the offender, and hence that its action in April

1880, wa;s unwarranted and void, and did not legalize the de-

fendant's imprisonment.

The petitioner consequently is entitled to be released on

habeas corpus, and it is so ordered.

8TATE, EX REL. CHARLES T. COWENHOVEN, v. COLLECTOR
OF MIDDLESEX COUNTY.

The duties of clerks, surrogates and collectors of counties, enjoined by the

act of April 2d, 187S, (Rev., p. 1380,) with reference to the per diem

allowance of judges of the Courts of Common Pleas, relate to the pay-

ment of such compensation, term by term, in the usual course of busi-

ness, and are not applicable to a claim presented several years after the

services of the judge were rendered.

On application for mandamus.
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Cowenhoven v. Collector.

Argued at November Term, 1880, before Justices Dixon
aud Parker.

For the relator, IV. Strong.

For the defendant, A. V. Schenck.

The opinion of the court was delivered by

Dixon, J. The relator was the presiding judge of the

Court of Common Pleas of Middlesex county from April 1st,

186'.*, to April 1st, 1874, ap|)ointed under the act to facilitate

judicial proceedings in Middlesex county. Pamph. L. 1869,

p. 105. In accordance with that statute he drew an annual

salary of $1600, in quarter-yearly payments, during his term,

but made no claim for further com[)ensation. In Aj)ril, 1880,

he procured from the clerk and surrogate of the county a cer-

tificate to the effect that between April 15th, 1873, and March

30th, 1874, he had attended in the discharge of his duties at

stated or special terms of his courts, one hundred and seven-

teen days, for which there was due him a per diem allowance

of $585 ; and he presented this certificate to the county col-

lector, demanding payment under the act of April 2d, 1873.

Rev.^ p. 1380. The collector refused to pay, and now the

relator sues for a mandamus to compel payment.

According to the construction put upon the pertinent stat-

utes by this court in Strong v. Collector, 12 V7'oom 232, there

can be no doubt that the relator was entitled to the compensa-

tion which he now seeks. It is also clear that the duty im-

posed upon the collector by the act of April 2d, 1873, is such

that, in a proper case, the court would enjoin its performance

by mandamus. The act requires him to pay, upon the mere

certificate of the clerk and surrogate. This duty is ministerial,

precise, and expressly commanded by statute as pertaining to

his public office, and there is no other means of enforcing it

than by this writ. In such cases mandamus is always awarded

in favor of one who has a legal right to insist that the duty

shall be done.
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Bat are the present circumstances those to which the pro-

visions of this law are applicable? Do these provisions make

it the duty of the collector to pay upon a certificate, whenever

made and whenever presented ? It seems to us, not. The

apparent design of the statute was to facilitate the regular

course of the business of the county in the payment of the

current compensation of the judges. The rate of this com-

pensation was fixed by express enactment; the service for

which it was awarded was publicly rendered, and the number

of days on wiiich it was performed was actually known or

easily ascertainable by the clerks of the courts in which the

juilges sat. The certificates of these clerks, promptly made,

would therefore be almost indubitably accurate, and to pay-

ment thereupon, when promptly demanded, there could

scarcely, by j)ossibility, be any defence. Consequently the

law made such a certificate sufficient warrant to the collector

for such a payment.

The language of the statute does not expressly declare, but

we think it fairly implies, that the certificates should be made
term by term. Its words are "that the judges, &c., shall

each receive a per diem allowance of $5 for every day they

shall actually attend in the discharge of their duties at any

stated or special term of their courts. * * * Which allow-

ance the collector of the county is hereby authorized and

required to pay upon a certificate of the clerk and surrogate

of the county of the number of days they shall so attend and

the amount due for such allowance." There is here nothing

to fix the periods when it becomes the duty of the clerk and

surrogate to certify and of the collector to pay, except the ex-

pression " at any stated or special term." The judge is not

entitled to a daily certificate, for the certificate spoken of is to

specify the "number of days." No quarterly or annual pay-

ment is referred to, nor is it intimated that payment should

be deferred until the judge's incumbency expires. It seems

most accordant with the words that the certificates should be

made for each term. Such too, we think, is the general prac-

tice throughout the state. And it is the convenient procedure.
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The boards of chosen freeholders annually levy taxes to meet

the county expenses for each current year, and it is to be pre-

sumed that the collector constantly has in hand money suffi-

cient for that purpose; to draw from him these expenses as

they accrue is in harmony with the arrangements made ; no

disorder is occasioned.

But the act which the relator now seeks to have commanded

is of a very different character. It is quite outside of the usual

course of public business. The certificate produced states the

number of days of the relator's attendance, not in any specified

term of his courts, but through almost a year; it was issued

more than six years after the last service was rendered ; it is

signed by officers who could not have been in office, at least

under their present terms, while the relator's services were

being performed ; and the collector must make payment, if at

all, out of moneys presumably aj)propriated to other uses.

These circumstances, we think, place the relator's claim

beyond the range of the summary remedy given by this

statute.

We do not decide that the demand is outlawed ; there is

strength in the position, so well defended on the argument,

that the statute of limitations does not apply to it ; but, the

clerk, the surrogate and the collector are only ministerial

agents, authorized by this law to certify and pay merely indis-

putable claims, and when a claim so old that its age is sug-

gestive of infirmity, is presented to them, they are entitled—are

they not obliged ?—to require that its validity shall be estab-

lished against their principal, the county.

We think it would be straining the provisions of this stat-

ute and extending too broadly the quasi-judicial functions of

ministerial officers, to hold that it was the imperative duty of

the collector to pay this claim.

These objections do not appear to have been presented in

the case of Strong v. Collector.

The mandamus is refused, with costs.
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STATE, NEW YORK, LAKE ERIE AND WESTERN RAIL-

ROAD COMPANY, PROSECUTOR, v. YARD, COMMIS-

SIONER, AND HUGHES, COLLECTOR.

1. The prosecutor owned ten acres of upland, and claimed to own a right

of reclamation over more than twenty acres of land under water in tlie

Hudson river, fronting the upland. Held, tliat a valuation of the

whole as "thirty acres of land," at so much per acre, did not invalid-

ate a tax based on such appraisement under the Railroad Taxation

act. Rev., p. 1166.

2. Even tliough tlie claim of a right of reclamation were groundless, the

tax would still be sustained, unless it were shown that the value of the

ten acres, with the appurtenant riparian rights, was less than the ap-

praisement.

3. It is proper, under the Railroad Taxation act, to appraise the land

and improvements separately.

On certiorari. In matter of taxation. The facts appear

fully in the opinion.

Argued at November Term, 1880, before Justices DixoN,

Reed and Parker.

For tlie prosecutor, Cortlandl Parker,

For the defendants, P. Bentley.

The opinion of the court was delivered by

Dixon, J. This certioi'ari brings up for review an assess-

ment of taxes against the prosecutor for the year 1879, on

account of lands and improvements in the township of Wee-
hawken, Hudson county.

The valuations were made by the commissioner under the

Railroad Taxation act, approved April 2d, 1873. Rev., p.
1166.

The title of the prosecutor to the j)r()perty assessed rests upon
a deed from Jay Gould, whicli describes the tract to be con-
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veyed as (in substance) bounded on the west by a defined line

upon the upland, two thousand feet in length, and on the

north and south by lines drawn easterly at right angles from

the extremities of said first line to the middle of the Hudson

river, " together with all the land under water in said river

easterly and in front of said upland and within the said north-

erly and southerly lines, as far easterly as the right and title

of the party of the first part to the said land under water ex-

tends, and all the water rights and other rights and privileges

of the said party of the first part, whether derived by legisla-

tive act or otherwise, to reclaim, improve and appropriate to

their own use the said land under water within said lines, to

the middle of the Hudson river."

The title of Jay Gould to the land under water was the

title of the Hoboken Land and Improvement Company, and

that corporation appears to have had no right thereto except

such as its charter conferred. Paraph. L. 1838, p. 92.

The commissioner's statement of valuation of land is in the

following form : "Thirty acres of land, at $17,500 per acre,

$525,000."

The extent of land not covered by water, embraced in the

foregoing description, is ten and four-tenths acres ; and the

prosecutor insists tliat it did not own the land under water,

and had merely a right of reclamation thereof, and that there-

fore the assessment should be reduced to a tax on the appraised

value of ten and four-tenths acres only.

If it were not for some expressions of judicial opinion pres-

ently to be noticed, I should be strongly inclined to think

that the prosecutor has no title to, or right in any of the land

below high-water mark, save sucii as pertains to it as riparian

owner. The basis of all its claim thereto is the fourth section

of the charter above mentioned, which provides that the Ho-

boken Land and Improvement Company " shall have power

to purchase, fill up, occupy, possess and enjoy all land covered

with water fronting and adjoining the lands that may be

owned by them, and they may construct thereon wharves,
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harbors, piers and slips, and all other structures requisite and

proper for commercial and shipping purposes."

The absolute ownership of the land under water was in the

state. It does not seem to me that the language of this sec-

tion should be construed as in the least affecting that title.

The words purport merely to confer joower, capacity, to do the

things mentioned ; and the authority first conferred, and pre-

sumably first to be put in operation, is, to purchase. Indeed,

it was idle to give the power to purchase land under water if,

without purchasing, the other powers could be exercised

thereon. According to the settled rules of construction ap-

})licd to |)ublic grants, it should seem that the state, by this

charter, ]>arted with no j)roprietary rights in public lands.

But in Hoboken Land and Improvement Co. v. Mayor,

&c., of Hoboken, 7 Vroom 540, Mr, Justice Depue delivering

the opinion of the Court of Errors, says :
" The title to the soil

between the high-water line as shown on Loss' map, and the

present high-water line, was originally in the state. It be-

came the property of the defendants (Hoboken Land and Im-

provement Company) by reclamation under the powers con-

tained in their charter." *' The grant to the defendants is not

of lands of the state in express and definite terms. The right

conferred is a mere privilege of reclamation and appropriation

to private uses." From these statements it appears to have

been considered that the state had granted to this company a

right to reclaim the state's lands under water in front of the

company's pro|)erty, and to own the land so reclaimed. In

this view of the charter, the prosecutor, as it claims, owns not

only the natural uf)land, but the artificial also, and has besides

a privilege of reclamation and consequent title in the lands

under water, so far as the right of navigation and the laws of

the state establishing external lines of filling permit such

reclamation to be made.

That the area over which these interests of the prosecutor

extend, embraces thirty acres, is not disputed, nor is there any

proof that their value is less than the appi'aisement.

The question then is, wliether it is permissible to tax as
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land this right of reclamation. An affirmative answer, sub-

stantially, is given in the case of State v. Sippel, 1 Dutcher 530.

There, the fringe of the shore, with a right to wharf into the

river, was assessed as so many lots of land, which were mapped

out both above and below the water line, and each lot had a

distinct value assigned to it. But, because the aggregate of

the values fixed upon all the lots did not exceed the real

worth of the fringe with the right to wharf, the court affirmed

the tax.

Even if the prosecutor should be regarded as having no

rights in the water-bed, still the case would only be reduced

to a level with State v. Jersey City, 1 Dutcher 525, where an

assessment like that in State v. Sippel had been made,

altiiough the prosecutor owned merely the fringe, and had no

rights against the state below the water line. Yet, this court

refused to disturb the tax, the value being not unjust, and the

description being regarded as simply form.

So here, the term "acres of land" must be treated as de-

scribing the prosecutor's interests in the land, whatever they

were; and the phrase "$17,500 per acre," as indicating, not

the value of each acre by itself, but only a basis of calcula-

tion upon which the value of the prosecutor's rights in the

whole tract may be computed.

In the next place, it is objected that "the assessment is dou-

ble, because, first, the land is assessed by the acre, and then

the improvements are specifically assessed."

But manifestly, such double valuation was not intended and

has not been made. The first section of the Railroad Taxa-

tion act speaks of the valuation of the real property of com-

panies and of all the improvements thereon ; and doubtless,

with this in view, and in order to show more particularly the

subjects of his appraisement, the commissioner has specified

the buildings, etc., distinctly from the land. Such a course is

quite proper.

The tax should be affirmed, with costs.
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Sheridan v. Van Winkle.

STATE, EX REL. PATRICK SHERIDAN, COLLECTOR OF UNION
COUNTY, V. JEREMIAH VAN WINKLE, TREASURER OF

THE CITY OF PLAINFIELD.

A city treasurer having failed to pay over to the county collector the

county's quota of taxes, he was charged with interest upon the same

from the time when he ought to have paid tliem.

On application for mandamus.

Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.

For the relator, P. H. Gilhooly.

For the defendant, Suydam & Jackson.

The opinion of the court was delivered by

Dixon, J. The relator, collector of Union county, applies

for a mandamus directing the defendants, collector and treas-

urer of the city of Plainfield, to pay to him the balances of

the county quotas of taxes for the years 1877, 1878 and 1879.

The language of the city charter {Pamph. L. 1872, p. 1134,)

pertinent to this matter, is in the fifteenth section, which enacts

that "the collector of revenue shall pay over all moneys re-

ceived by him for the city, as soon as collected, to the treasurer

of said city, who shall pay over to the treasurer of the state or

to the collector of Union county, the full quota of taxes re-

quired by law to be raised in said city for state and county

purposes, so far as the same may have been collected."

From these provisions, it appears that the whole duty of

paying to the relator is devolved upon the treasurer. The

duty of the city collector is merely to pay to the city treasurer;

and it is not averred that he is at all delinquent in this re-
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spect. No mandamus, therefore, should issue to him, and

the rule against him should be discharged.

As to the treasurer, it is claimed that, although he has re-

ceived, for all purposes, money enough to pay the county and

state taxes, yet he has not received, of those specific taxes,

any more than he has paid ; and it is insisted that he is bound

to pay county and state taxes only " so far as the same may

have been collected."

But this question is res adjudicaia to the contrary. The

charter of the city of Bayonne contains a clause precisely simi-

lar, mutatis mutandis; and the Court of Errors has decided

that the city was, nevertheless, required to pay the state and

county quotas out of the first moneys collected, according to

the general law. Bayonne v. State, Kingsland, pros., 12

Vroom 368.

The relator also insists that he is entitled to interest upon

the unpaid balances.

So far as these balances appear to have been unpaid through

the delinquency of the treasurer, we see no ground for deny-

ing this claim. The general tax law, (jRey., jj. 1159, § 83,)

coupled with the charter provision already recited, expressly

makes it the duty of this officer to pay these quotas out of the

first moneys collected, provided "the time required by law to

pay the same," December 22d, in each year, [Rev., p. 1144, §

24,) shall have arrived. Not to pay them, therefore, as soon

as practicable after that day, is official delinquency, and de-

prives the county of the use of money to which it is legally

entitled. No case has been cited wherein, under such circum-

stances, interest was denied.

Mr. Parsons (3 Pars, on Cant. *104) says: "In this

country, the rule seems to be well established, that whoever

receives money not his own, and detains it from the owner

unlawfull}'^, must pay interest therefor."

This principle is applied to public officers improperly retain-

ing public money.

In People v. Gasherie, 9 Johns. 71, one of the loan officers

of Ulster county had withheld and converted to his own use
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divers sums of money which he had received as such officer.

The court decided that he ought to be charged with interest

on such moneys from the times when they should have been

paid into the treasury.

So in Supervisors v. Birdaall, 4 Wend. 453, the county

treasurer was debited with interest on certain sums which he

had omitted to bring into his annual accounts, for the time

they were improperly kept from the treasury.

In Board of Justices v. Fennimore, Coxe 242, interest was

recovered against a county collector for moneys constructively

in his hands, after a reasonable time for paying them over.

In State v. Sooy, 10 Vroom 539, the state recovered interest

against a defaulting treasurer and his sureties, upon the

amount of his deficit, from the time when it should have been

transferred to his successor.

The relator, therefore, is entitled to interest, and the de-

fendant bound to pay it, on all moneys unpaid from the time

when payment thereof should iiave been made, i. e., from

the time when tlie defendant was delinquent in not paying

them.

It is clear that there is no delinquency until the money is

received by the officer. State v. Douglass, 4 Vroom 363.

And the default of the officer cannot be presumed ; it must

be proved.

The case shows no more than that the necessary funds were

in hand by July 1st, 1880. The treasurer cannot, therefore,

be charged with interest, except from that date. At that time

the whole quota for 1877 had been paid ; hence no interest

is recoverable for that year. Balances of $1858.60 on the

quota of 1878, and of $9482.38 on the quota of 1879, were

then due. On these balances, interest may be computed from

July 1st, 1880, and the proper credits for subsequent pay-

ments be deducted, and a mandamus for payment of the

remainder is awarded.
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Hayden v. Weldon.

BENJAMIN S. HAYDEN AND WILLIAM H. DUCKWORTH v.

JOHN M. WELDON AND JOSEPH M. POTTER.

1. To hold a third party who irregularly endorses a promissory note as

joint maker, he must have participated in the creation of the note or

shared in the consideration for which it was given.

2. Endorsing the note before the payee imports only the contract of sec-

ond endorsee.

3. Where the undertaking of a third party is to further secure the pay-

ment of a debt already created between the regular parties to the note,

it is a collateral contract, within the statute of frauds, requiring a writ-

ing to prove, and a consideration to support it.

4. Such an endorsement is not in itself authority to the holder of the note

to write over it a contract of guaranty.

5. A guaranty is not negotiable, nor does it become so by being endorsed

upon negotiable paper, the payment of which it is designed to secure.

In case. On rule to show cause.

The suit was against the defendants, Weldon and Potter,

on a promissory note made by Weldou, payable to A. I. Far-

rand or order, six months after the date. After the executioa

and delivery of the note to the payee. Potter, at the request

of the maker, put his name on the back of the note. This

endorsment was before the name of the payee was written

upon the note. It was made without consideration, and the

name or credit of Potter was in no way involved in the mak-

ing of the note.

The payee subsequently, and before maturity, endorsed the

note to the plaintiffs for value.

The declaration was against Weldon as maker, and against

Potter as joint maker, as guarantor and as endorser.

The other facts sufficiently appear in the opinion of the

court.

Argued at November Term, 1880, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.
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For the rule, J. H. Stone aud Leslie Lupton.

Contra, J. N. Voorhees and John Sehomp,

The opinion of the court was delivered by

Knapp, J. The only question raised in this case, requir-

ing consideration, is, whether the defendant. Potter, is liable

on the note upon which his name appears. It received his

endorsement before that of the payee was put upon it ; and as

such an endorsement in itself indicates nothing of the charac-

ter of the liability intended by the parties, resort must be had

to extrinsic evidence to discover what were his relations to the

transaction, and with what purpose he put his name upon the

paper. The circumstances may show a party to such irregu-

lar endorsement to be either a surety or joint maker, or guar-

antor, or he may held be as a second endorser. Chaddock v.

Vanness, 6 Vy-oom 517.

The declaration contains counts against him as joint-maker,

guarantor and as an endorser, and his liability in one or other

of these aspects must appear to support the verdict against

him. The note was drawn by Weldon, payable at six months,

to the order of Farrand, aud was delivered to the payee with

no agreement or understanding between them or with Potter,

that the latter Avas to be in any manner a party to the note,

or that any security was to be furnished by Weldon on the

note. Between Weldon and Farrand, then, a debt was thus

created, the debtor, the sum of the indebtedness, aud the time

of credit ascertained and established by the delivery of an in-

strument perfect and complete in its terms. Some days after

its delivery to the payee. Potter was requested by the maker

to endorse the note ; the note was produced by the payee and

Potter wrote his name on the back of it. It is evident, from

this state of facts, that he is not to be considered a joint maker,

for in the creation of the original debt he did not participate,

nor was he in any manner allied to the consideration on which

the note was grounded. The note was not given or received

upon any understanding or expectation that his suretyship in

Vol. XIV. i
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any form, or that any additional security should be had upon

the note lo strengthen the maker's undertaking.

Neither property nor rights were parted with by the payee

on the credit of Potter's name.

In order to charge him in that capacity, his credit should

have been so involved in the original transaction that the con-

tract under which the payee parted with his property or rights

was not, in the contemplation of the parties, complete without

the name of Potter as surety. Moies v. Bird, 11 Mass. 436

;

Tenney v. Prince, 4 Pick. 387 ; Mecorney v. Stanley, 8 Oash.

85 ; Chaddock v. Vanness, supra.

When the note came to the plaintiflPs with the endorsement

of the payee and Potter, the signature of the latter imported

the contract of second endorser, and he might have been

charged with that liability. But it is not contended that in

this suit he can be held as endorser, for it appears that notice

requisite to charge him in that capacity was not given.

Is he chargeable as a guarantor ? When the note was pro-

duced at the trial that form of contract was found written

over his signature; but it was not there when the endorsement

was made, nor was it written there by his direction or with

his knowledge. The plaintiffs insist that such was the char-

acter of the defendants' engagement, and signing the note in

blank authorized them to write over the blank a guaranty.

It was said in Chaddock v. Vanness, that when a third

party puts his name on the back of a promissory note as a

surety or guarantor for its payment, in pursuance of an orig-

inal agreement entered into before or at the time of giving the

note, in consideration of which the payee agrees to accept it,

the payee may write over such signature a guaranty or prom-

ise to pay, which shall be a sufficient memorandum withm the

statute of fiauds.

But the case here is not analogous to those original under-

takiugs of a third party in the creation of the debt, where,

although he may be called a guarantor, his liability, in legal

effect, differs in nothing from that of a co-maker. In such

cases the statute of frauds is inapplicable. In this case, where
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the contract creating the debt was fully consummated, the

alleged promise of defendant to pay or further secure the debt

was a collateral engagement, within the statute, required a

writing to prove it, and a new consideration to support it.

Fell 071 Guar, and Su7'. App. 483.

And wliere, as here, the alleged promise is clearly one to pay

the debt of another, and therefore necessarily in writing, I do

not see how a mere signature in blank can be considered such

writing. It has in its relations to the original debt no such

fixed significance that the law will from it imply a specific

duty or liability; and is the holder to determine for himself,

out of the variety of forms that such a contract is capable of,

which one the persons signing shall assume? I think the

blank endorsement gave no implied authority to write over it

any form of guaranty. And such I understand to be the

view expressed by Chief Justice Hornblower in Crozer et al.

V, Chambers, Spenc. 256.

Treating the superscription however, as properly made, it is

clear that on the evidence he cannot be held in that character.

As has already been said, to support such promise there must

have been a valid consideration. The defendant's engagement

•was entirely gratuitous. Not a feature of the original debt

was changed in consequence of it; the payee yielded nothing

of his rights ; and neither the maker nor the guarantor gained

anything in either position or pocket. There resulted no

benefit to the party promising, or to him for whom the prom-

ise was made; no prejudice, damage, suspension of right or

possibility of loss to the guarantee. It wanted the essential of

a consideration to render it better than a naked promise. Be-

tween the original parties the verdict could not find support

in the evidence.

But the plaintiffs are bona fide endorsees of the note for

valuable consideration, before dishonor. Does this put them

•on any better footing in the case? It is clear that if the de-

fendant did not assume the legal character of joint maker of

the note, that is, an original surety or promisor through his

contract, no subsequent negotiation of the note could force
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him into that attitude. Regarding him as a guarantor of ne-

gotiable paper, there is nothing in the law which precludes

him from setting up want of consideration for such promise.

Against this view, it is urged that a guaranty, when en-

dorsed upon negotiable paper, becomes so incorporated with it

as to partake of its negotiable character, and to be transferable

by the endorsement or delivery of the bill or note, that it

passes by the same title, and has incident to it, the same pro-

tection against defences in the hands of a bona jide holder that

attaches to commercial paper. But this is not a correct view

of the nature and attributes of the contract. By the weight of

judicial authority it is regarded as a mere personal engage-

ment, limited to and ending with the person to whom it is

addressed or by whom it is first accepted ; and that unlike

bills of exchange and promissory notes, it is not excepted out

of the ordinary rule governing the transfer of choses in action.

I refer to a few of the decided cases supporting this rule.

In the case of Lamouriex v. Hewitt, 5 Wend. 307, the de-

fendant wrote and signed on a negotiable note the following

contract :
" I warrant the collection of the within note for

value received." The note was transferred to the plaintiff, who
held it when it fell due; the court ruled that the action on the

guaranty could not be maintained in the name of the plaintiff^

that it was a special contract with the payee, and any action

upon it must be in his name. In Ellis v. Brown, 6 Barb. 282,

where the action was by an endorsee of a promissory note

against an irregular endorser as a guarantor as well as joint

maker, the court uses this language :
" It is obvious that the

action cannot be maintained against the defendant as a guar-

antor of the note. A person who guarantees a note is in no

sense a party to the note. A guaranty is a special contract

and must be specially declared on. It is only where the per-

son called the guarantor has been held by the court to be, in

legal intendment, the maker of the note that a different rule

has prevailed. If the endorsement were to be regarded as a

guaranty, such guaranty was made to the payee, and the action

should have been brought in his name and not in that of the
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endorsee." In 3fcLaren v. Watson's Ex'rs, 26 Wend. 425, it

was held that a general guaranty of a promissory note made

on a separate paper and given to the payee, the note and

guaranty endorsed and transferred together to the plaintiff, did

not authorize suit on the guaranty in the name of the plaintiff.

The cases of Ketchell v. Burns, 24 Wend. 456, and Leggett v.

Raymond, 6 Hill 639, are sometimes cited as authorities in

favor of the negotiability of such a contract, but I think they

fail to support the position. In the first of these cases the de-

fendant endorsed on a promissory note the following :
" For

and in consideration of $31 received of B. F. S. I hereby

guarantee ))ayment and collection of the within note to him or

bearer." This note, with the endorsement, upon it was deliv-

ered by S. to the plaintiff, and he was allowed to recover; the

€ourt placing it upon the ground that its effect was that of a

new note for the payment of the money upon full considera-

tion, and as it was made payable to Spencer or hearer, it was

negotiable But in this case the ruling in Lamourieux v.

Hewitt was mentioned with approval. The other case was

that of a general guaranty written on the back of a note and

signed by the payee, and this signature to the guaranty was

the only endorsement of the note to the plaintiff. The real

question in that case was whether the signature of the payee

to the guaranty c(mstituted as well an endorsement of the

paper. It was ruled that it was a sufficient transfer of the

note, and the defendant was held as an endorser.

So far as the court expressed an opinion on the subject of

the negotiability of the guaranty it was emphatically against

it. The same question was fully considered and a review of

the cases had in Miller v. Gaston, 2 Hill 188, the result being

against the negotiability of such a contract.

In Massachusetts the same is found to be the law. It was

so decided in IVue v. Fuller, 21 Pick. 140. The suit was

upon a guaranty endorsed upon a i)romissory note as follows:

^' I guarantee the payment of the semi-annual interest of this

note as well as the principal." This was signed by the defend-

ant, and the note was transferred by the payee to the plaintiff.
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In the opinion of the court, which was delivered by Cliief

Justice Shaw, the plaintiff was held not entitled to recover^

" because the guaranty in question was not made to him or

whilst he was the holder of the note, that it was not negotia-

ble in itself and was not made so by being written uj)on andi

intended to secure a negotiable instrument;" and he further

remarks, " it is no more a negotiable promise than if it had

been written on a separate writing referring to the note and

guaranteeing it to the then holder." To the same effect are

Tuttle V. Bartholomew, 12 Mete. 452 ; Belcher v. Smith, 7 Cash.

482. The same is held in Pennsylvania. McDoal v. Yeomans,.

8 Watts 361.

Other cases of like import may be found in notes to 2 Pars,

on Notes and Bills 133. That author declares the weight of

authority to be decidedly o{)posed to the negotiability of a

guaranty whether endorsed upon the note or existing separ-

ately from it, and his own view is expressed as being entirely

in concurrence with that legal result. See, also, cases in Fell

on Guar, and Sur. 298, &g.

Where the irregular endorsement grows out of a participa-

tion by the endorser in the original transaction, such as in

legal contemplation would hold him as a joint maker, as

where his credit is given as security for the maker on the

faith of which the payee of the note accepts it—in other wordsy

where his relation to the transaction is such that he may be

considered as a party to the note—his liability passes to subse-

quent legal holders, with the rights that attach to commercial

paper; but where his contract is strictly that of guaranty, thai;

is, collateral to the original undertaking, it is not negotiable,

possesses none of the attributes of negotiable paper, and is

liable to all defences that other non-negotiable choses in action

are subject to.

It is plain, then, I think, that under the evidence in this-

case there was no view in which the defendant. Potter, could

be held, and the rule to show cause as to Potter should be

made absolute. As to the other defendant, I see no reason*

why the verdict may not stand against him.
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STATE, NICHOLAS VREELAND ET AL., PROSECUTOES, v.

MAYOR AND ALDERMEN OF JERSEY CITY.

1. The charter of Jersey City, section 81, provides that tlie board of pub-

lic works shall fix a sum to be assessed annually upon all vacant lots

and lots with buildings thereon in which water is not taken, if the same

are situated upon any road, street, avenue, alley or court through or

in which pipes for distributing water are laid, which prices and sums

so fixed and assessed shall be denominated water rents. Held, that

the l.evy of a sum against such lots cannot be supported as a special

assessment, the imposition not being limited to special benefits to the

lots.

2. Nor can it be supported as a general tax. If it be considered as a

selection of territory narrower than Jersey City, for the purposes of

taxation, it is void. If it be considered a selection of property excep-

tionally benefited lying anywhere within the limits of Jersey City, it

is in conflict with paragraph 12, section VII. of the constitution, pro-

viding that property shall be assessed for taxes under general laws

and by imiform rules, according to its true value.

This writ brings up a water assessment upon vacant lots in

Jersey City. The tax is assessed under section 81 of the char-

ter of Jersey City. Pamph. L. 1871, j). 1131.

Argued at November Term, 1880, before Justices Reed
and Parker.

For the prosecutors, C. H. Hartshorne.

Fo;' the defendants, A. L. McDermott.

The opinion of the court was delivered by

Reed, J. The objection to this assessment is not aimed at

any irregularity in its imposition or any failure to comply

with the terms of the statute which authorizes its levy. The

'attack is made upon the statute itself. The contention is, that

so far as the eighty-first section of the cliarter of Jersey City
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provides for the taxation of vacant lots and lots with buildings

thereon, in which water is not taken, it is in conflict with the

constitution as a provision for taxation, and is invalid as a

scheme for a special assessment.

Tliis section, after providing that the board of public works

shall regulate the distribution of water and fix prices which a

person using such water sliall pay, proceeds :
" And the

said board shall also, from time to time, fix a sum to be

assessed annually upon all vacant lots and lots with buildings

thereon, in which water is not taken, if the same are situated

upon any road, street, avenue, alley or court, through or in

which pipes for distributing the water are laid, which prices

and sums so fixed and assessed shall be denominated water

rents."

It seems plain that no liability rests upon the owners of

these vacant lots to pay the water rent imposed, arising from

contract. Where the water from the mains is used by a lot-

owner such an obligation would result. His act of taking the

water would raise an implied promise on his part to pay the

price fixed for such taking.

But in the case before us, where the burden of this imposi-

tion is placed upon the lot-owners in invitum, no such implied

assent to its payment can be deduced.

If the levy of this water tax upon these lots can be sup-

ported at all, it must be sustained upon the ground that it is

an exercise of the power of the state to tax.

The exercise of that power must be either in the form of a

special assessment or general tax.

The levy of the water rents cannot be supported as a special

assessment, because there is no limitation provided in the sec-

tion by which the imposition by the board is restrained to an

amount representing the actual and positive benefit to the lots.

Under the ruling in a great number of well-known cases

in this state, upon this point, it needs no argument to support

the assertion that as a special assessment the water tax has no

validity. Nor was it intended as a special assessment.

It was designed as a general tax imposed annually for the
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purposes of affording revenue to Jersey City to pay the prin-

cipal and interest on a debt of the whole city due on certifi-

cates of indebtedness called Jersey City water scrip ; a tax not

made on the basis of the amount of peculiar benefits, but of

location and surface area. State v. Jersey City, 12 Vi'oom

471-476.

The remaining question is whether the levy can be sup-

ported as a general tax. The plan provided by the charter

was first to secure an amount from those who actually used

water, then to levy a rate upon a certain part of the territory

of Jersey City supposed to be excei>tionally benefited by the

presence of water in its vicinity, to be used, if desired, when-

ever the land was built upon.

If this scheme contemplates, as I think it does, the selection

of a taxing district territorially smaller than Jersey City, the

plan is in direct conflict with the doctrine announced in State,

Baldwin, pros., w. Fuller, 10 Vrooni 576 ; S. C, 11 Vroom 615.

In that case it appeared that by authority of an act of the

legislature a township committee established a lamp district and

assessed one-half the costs and expense of a road upon the

taxable property of such lamp district and the other half

upon lands in said district fronting on said road.

The assessments made in both forms were vacated, upon the

ground that the legislature had no right to impose them upon

any territory narrower in bounds than the political district of

which it was a part, without having regard to special benefits.

If, then, there is no power to assess a general tax upon land

fronting upon a lighted street, for the cost of its illumination,

it would seem clear timt a tax upon the land fronting upon a

road or street for the cost of water pipes and their supplying

reservoir, is equally illegal. Upon this ground the tax, in my
judgment, is null.

Again, if it could be successfully contended (which' 'is not

conceded) that the section of the charter now in question does

not erect a taxing district less than the political district of

Jersey City, but only selects a particular kind of property,

which may lie in any part of that district, as the subject of



138 NEW JERSEY SUPREME COURT.

Vreeland v, Jersey City.

taxation, yet upon another j';rouiul the assessment is illegal.

Its levy would conflict with paragraph 12, section VII. of the

amended constitution, whic^h provides that '' j)r()perty shall be

assessed for taxes under general laws and by uniform rules,

according to its true value." The |)resent water rent is a tax

for revenue for the |)urpose of supporting, it is true, a particu-

lar work under the care of one of the de|)artments of tiie gov-

ernment of Jersey City. It is a work of public utility, for

upon that ground alone can the imposition of a general tax be

supported.

It stands upon the same plane with any other tax imposed

for municipal purposes. Ii stands upon a plane with taxes

levied for state, county or township purposes, so far as these

are affected by the operation of the constitutional rule. All

imposts for county and township purposes are state taxes and

can be imj)Osed by no otlier autliority. Camden (ind Aviboy

R. R. Co. v. Comm'rs, 3 H<irr. 71 ; Cimden and Burl. R. R.

Co., pros., V. Cook, CoWr, 3 Vroom 338.

All general taxes, therefore, imposed \ipon property have

one origin—the exercise of the sovereignty inherent in the

state—and are in the method of their assessment subjec^ted to

theconstitutionalrcquirenient of uniformity. Tliis, then, would

seem to result, that the uniform rules of the constitution mean

rules which fix a common standard for the assessment of taxes

for the state and all its |)oliti('al subdivisions. Zanesville v.

Richards, 5 Ohio [N. S.) 589 ; KnowJton v. Suprs of Rock Co.,

9 Wis. 410; Hale v. Kenosha, 29 Wis. 599.

But one rule is established, and that is found in the general

tax act in existence at the time of the adoption of this amend-

ment.

The present assessment under the eighty-first section of the

charter in question, fails to conform to the general act in two

features. First. Certain property assessable under the general

act is by this section exempted, and thus arises a want of uni-

formity. Second. Under the general a<'t and in accordance

with the constitutional provision, property is assessed at its

true value. In the present assessment, ])roperty is assessed
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not according to its value, but by a standard of measurements

merely.

In no view can the assessment be sustained, and it must be

vacated, with costs.

STATE, EUGENE HEESHOFF, PROSECUTOR, v. TREASURER
OF THE CITY OF BEVERLY.

1. The court provided by the cliarter of the city of Beverly for the trial

of causes arising from the violation of its ordinances, is a city court,

and car.not sit outside the limits of the city, to try such causes.

2. A proceeding so informal that it does not apprise a defendant whether

it is an action of debt in a justice's court or an information, is review-

able by certiorari.

This writ brings up a ju .., li against or conviction of the

prosecutor in a proceeding taken for ihe enforcement of an

ordinance of the city of Beverly, entitled "An ordinance to

prevent the establishment of tippliug-houses iu the city of

Beverly."

The summons was in the following form :

Summons Eugene Hershoff to appear before me, at my
office, in the township of Beverly, in the said county, on Mon-
day, the tenth day of May (inst.), at ten o'clock A. M. of that

day, to answer unto the treasurer of the city of Beverly in a

plea of selling liquor on Sunday, on penalty of twenty dollars,

and this you are not to omit.

Witness my hand and seal this third day of May, eighteen

hundred and eighty.

Peter Powell, Justice.

No state of demand was filed on the return day. On the

first adjourned day a paper was filed as an amended summons
and state of demand. Testimony was taken and the justice
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adjudged that the prosecutor had forfeited to the use of the

city the sum of $20 penalty and $4 costs.

Argued at November Term, 1880, before Justices Dixon,

Reed and Paekee.

For the prosecutor, F. C. Lowthorp, Jr.

The opinion of the court was delivered by

Reed, J. The charter of the city of Beverly {Pamph. L.

1857, p. 436, § 9,) confers upon the common council of that

city the power to pass ordinances regulating a variety of

municipal matters. The charter also empowers the common

council to enforce the observance of all such ordinances by pre-

scribing a penalty not exceeding |50, to be recoverable by an

action of debt, with costs, in any court of record in said city, in

the name of the treasurer of the city of Beverly, for the use

of said city, or by prescribing a fine or imprisonment in the

city prison, or both, to be imposed by the mayor or any resi-

dent justice of the peace. We have not before us the ordin-

ance which prescribes the method of procedure against a vio-

lator of the ordinance to prevent the establishment of tippling-

houses.

Whether it designates an action of debt or an information,

or either, as the proper proceeding, does not appear, nor does

it matter which of the two charter methods it does provide.

Whether viewed as an action or an information the proceed-

ing before us is utterly insupportable. As an information it

has not the semblance of legality. Tiiere is no complaint, no

conviction and no recoid of the evidence taken.

Is it a proceeding in which is included a judgment in an

actitm of debt? If so, although informal in some degree, it

is not reviewable by certiorari if the judgment was rendered

in a cavise in which the justice has jurisdiction. The proper

remedy in such a case is by an appeal to the Coul't of Com-

mon Pleas.

That the proceeding as an action of debt is irregular appears
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from a glance at the papers. And I think it is so irregular

that a defendant, under the circumstances, could not have

known whether the proceeding was intended as an informa-

tion or an action.

There is nothing in the summons to indicate even that it is.

an action of debt. There is no endorsement upon the sum-

mons, as is required in penal actions.

There was no state of demand.

In fact almost every feature of such an action is absent, and

it cannot be said that the adjudication is a judgment in a court

for the trial of small causes.

This being so, we can review the proceeding upon return to

this writ of certiorari.

But if the proceedings had all the attributes of regularity,

there is another matter apparent upon the record which strikes

at the jurisdiction of the justice. The record shows that the

defendant was to appear and then presumably to stand trial

at a place beyond the limits of the city of Beverly, while the

court held by the justice was a city court.

As already stated, the charter permits an action of debt in

any court of record in the city. The eighth section of the

charter indicates what is meant by a court of record in the

city. It is a court held by the mayor or a resident justice of

the peace.

Whether the justice who entertained jurisdiction in this

case was a resident justice does not appear, but that he had

no power to take cognizance of an action of this kind,

except as he was empowered to hold a municipal court, is

apparent.

Now the summons commands the defendant to appear at

the office of the justice in the township of Beverly.

The township of Beverly and the city of Beverly are dis-

tinct political corporations. The township of Beverly, erected

by the act of 1859, territorially differs from the city of Bev-

erly. The appearance of the defendant was, so far as the

record shows, outside of the city limits; and the subsequent

proceedings were presumably taken without the city.



142 NEW JERSEY SUPREME COURT.

Taylor v. Love.

The justice had uo jurisdiction to try a cause and render

judgment therein in an action brought by virtue of the char-

ter of Beverly, unless he sat within the city. People v.

Mont. Com. Pleas, 18 Wend. 633; Bonner v. McPhail, 31

Barb. 107.

The proceedings are vacated, with costs.

BENJAMIN TAYLOE ET AL. v. JAMES H. LOVE, COLLECTOR
OF JERSEY CITY.

1. Personal property situate within Jersey City, and ljcIonc;ing to a firm

of four, three of whom were non-residents of the state, and tlie fourth

resided in Elizabeth, was assessed in Jersey City. Held, that the

interests of the non-resident partners were clearly assessable there, and

as the resident partner has not shown what his interest is we can

make no reduction.

The writs in these cases bring up for review certain taxes

levied by the authorities in Jersey City upon certain personal

property owned by the Iron Carbon Roofing Company. The

company was a firm consisting of Benjamin H. Taylor, A. J.

Deidrick, C. S. Garrett and Wm. H. Rankin. Their business

was the manufacture of roofing materials and their factory was

situated in Elizabeth.

The firm had property in Jersey City consisting of a build

ing, boiler, pumps and tanks, all admittedly personal property.

This is the property assessed in Jersey City for 1878 and 1879,

which assessments are brought up.

All the partners were non-residents except Mr. Rankin,

who resided at Elizabeth.

Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.
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For the prosecutors, P. H. Gilhonly.

For the defendants, A. L. MeDermott.

The opinion of the court was delivered by

Reed, J. The reasons assigned for the avoidance of these

assessments are, first, that the domicil of the firm known as the

Carter Iron Carbon Roofing Company was in Elizabeth, and

that all its personalty should have been there assessed; second,

that this assessment is in excess of the value of the property.

As to the first reason. A firm has no domicil distinct from

the joint domicil of the partners. If all the partners reside in

the same taxing district, it may not, perhaps, be inaccurate to

speak of the domicil of the firm as lying there, if the term is

used in connection with the subject of taxation. But where

the partners live in different taxing districts, the place of busi-

ness does not fix the place of taxation for all the personalty of

the firm, wherever situate. The statute has made no provision

for the taxation of the property of partnerships.

Where the partners, as is usual, reside in the same town or

township, and where no complications arise from a desire of the

members of the firm to make deduction for individual debts

to an amount greater than their individual property as dis-

tinguished from their property in the firm, then there seems

no valid reason why an assessment made either to a firm or to

the individual members of the firm should not be equally suf-

ficient. Therefore it has been held that the assessment may

be made in either form. State, Forst, pros., v. Parlcer, 5

Vrpom 71.

But as these complications are likely to arise, it is, perhaps,

the better practice for assessors to make the assessment against

\he individual members of the firm for the value of their in-

*€rest in the property of the firm.

In this case, inasmuch as the firm can have no domicil, the

interest of the tliree non-resident partners was, by the statute,

taxable where the situs of the property was, in Jersey City.

What their interest was does not appear, nor what interest

the resident partner had at the time of the assessment.
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The testimony throws no h'ght upon this matter. That the

interest of a majority of the members of this firm is correctly

assessed does not admit of a doubt. How are we to make a

deduction for the interest of the resident partner. He should

have shown his interest so as to permit the court to make a

deduction upon proven facts, and not ask it to jump at a con-

clusion which may relieve the firm of a portion of a levy

which is justly imposed. State, W. B. & L. Ass\ proa.^ v.

Hornbaker, 12 Vroom 519; S. C, 13 Vrornn 635.

Nor are the prosecutors in a position to successfully crave a

reduction of the tax upon the ground of over-valuation, be-

cause no statement was made to the assessor. Pamph. L. 1871,

p. 1094, §§ 143, 144, 146.

Assessment affirmed, with costs.

STATE, MAECUS MEYER, PROSECUTOR, v. EZRA W.

ARNOLD.

A plaintiff who sues upon an official bond of a justice and obtains a judg-

ment in the Supreme Court for the penalty, ($500,) and the damages

assessed are $36, is not entitled to costs. The amount recovered, within

the meaning of section 268 of the Practice act, is $36, and not $500.

This is an action brought upon an official bond given by a

justice of the peace, in the penal sum of $500. The action is

prosecuted by Marcus Meyer by virtue of the tenth section of

an act relative to justices of the peace. The damages assessed

by the jury amounted to $36. The question now propounded

is, whether the plaintiff is entitled to costs.

Argued at November Term, 1880, before Justices Dixon,,

Reed and Parker.
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For the plaintiff, J. A. Cobb.

For the defendant, /. W. Beekman.

The opinion of the court was delivered by

Reed, J. The provision in the Practice act relative to the

recovery of costs by the plaintiff is found in Rev., p. 890, §

268. This is its language :
" If in any suit commenced in the

Supreme Court, the plaintiff shall not recover above $200

exclusive of costs, then such plaintiff shall not be entitled to

costs."

The present action being upon a bond, and the judgment

necessarily entered thereupon being for the penalty of $500, it

is contended that this is the sum recovered, and so the plaintiff

is entitled to costs. The opposite view is that the sum recov-

ered, within the meaning of the act, is the sum of $36, the

damages assessed to the plaintiff.

I think, within the meaning of the section, the latter is the

better view.

The language is not, as in the section limiting the recovery

of costs in actions in the Circuit Court, that they shall be

dependent upon obtaining a judgment for a certain amount.

The word " recovery " should have its ordinary significance,

and in that sense the plaintiff cannot be said to recover more
than he obtains by his suit. He gets less than $200.

This seems to be the signification accorded to the word by
the English courts, Avhere it has been used in similar statutes.

By the 7 and 8 Vict., c. 96, § 57, it is enacted that no per-

son shall be taken in execution upon any judgment obtained

in any action for the recovery of any debt wherein the

sum recovered shall not exceed £20. A judgment was entered

on bond and warrant for £500 penalty and a ca. sa. issued for

£16, the amount of annuity due.

It was held that in the sense meant by the legislature the

recovery was only for £16 and not £500, and the defendant

was entitled to his discharge. Johnson v. Harris, 15 C. B,
357.

Vol. XIV. k
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By the 13 and 14 VicL,c. 61. § 11, it is provided that if ia

any action conunenced in any of iier majesty's snperior courts

of record, in covenant, debt, detinue or assMWipsiY, * * the

plaintiff shall recover a sum not exceeding £20, * * the

plaintiff shall have judgment to recover such sum only, and

no costs.

In tiie case of Gowens v. Moore, ^ H. & N. 536, a judg-

ment was entered upon a bond iu the penal sum of £20,

conditioned for the payment of £12. It was held that the

plaintiff was not entitled to costs, and that the sum recovered,

within tlie meaning of the last-named statute, was £12 only.

Nor do I see that the soundness of this construction is at all

impaired by the fact that the judgment in this case stands as

security for future breaches. Roll v. Maxwell, 2 South. 494,

2 Chit. PI. *584.

There may never be another breach. The right of recovery

is dependent u|)On the occurrence of a breach, and the only

riglit now established is to recover for the breach already as-

signed and proved.

As to what, if any, costs may accrue upon a recovery for

-subsequent breaches, the court will dispose of that question

when it arises.

The plaintiff is not entitled to costs.

STATE, MAYOR AND COMMON COUNCIL OF THE CITY OF
HOBOKEN, PROSECUTORS, v. INHABITANTS OF THE
TOWNSHIP OF NORTH BERGEN.

1. Tlie general tax law exempts cemeteries from taxation.

2. Land within the boundaries of a ceraetei-y acquired for burial pur-

poses, but not actually used therefor, is not taxable.

3. The public cemetery of the city of Hoboken is also exempt by special

act.

On certiorari. In matter of taxation.
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Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.

For the prosecutors, if. W. Niven.

For the defendants, J. C. Besson.

The opinion of the court was delivered by

Parker, J. These writs remove the assessments of taxes

for six several years, levied by the assessor of the township of

North Bergen, upon lands belonging to the mayor and council

of the city of Hoboken.

Under the provisions of the act entitled "An act to author-

ize the mayor and council of the city of Hoboken to sell or

exchange the lands known as the ' burying ground ' in the

city of Hoboken," approved March 20th, 1857, the premises

taxed were purchased by the city. That act provides that

from the proceeds of the sale of the said " burying ground "

in the city of Hoboken, the mayor and council of said city

may purchase other lands, and the lands so purchased are by

said act set apart forever as a public burial place, for the use

of the inhabitants of the city of Hoboken.

The lands thus acquired by the city consist of about seven-

teen acres, and are in the township of North Bergen.

By a supplement to the act incorporating the city of Hobo-

ken, approved February 18th, 1862, the mayor and council

of the city were required to have the cemetery thus acquired,

laid out in avenues and lots, and to dispose of lots to be used

as burial places. The fourth section provides that the said

cemetery and all burial lots thereafter sold therein, shall be

and remain free from taxation.

As rapidly as required, the land within the boundaries of

the tract was used for graves, but a part was not so used at the

time of the assessments.

A small house had been built nea^- the entrance to the ceme-

tery, in which the superintendent resided, and in which, also,

was the office.
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Adjoining the house were five acres, within the boundaries

of the seventeen-acre tract, not yet used for burial purposes.

This land the superintendent cultivated. He did not receive

any money compensation from the city for his services at the

cemetery, but had the use of the house and the five acres lying

contiguous thereto.

The house and the five acres constitute the property

assessed.

The general tax law of the state exempts cemeteries from

taxation.

It is, however, contended that the exemption under the

general law extends only to the land actually used for burial

purposes, and that arable land within the boundaries of a

cemetery, although adjoining the part occupied by graves, is

liable to taxation.

Such construction of the general act is too narrow. The
space required for burial purposes constantly increases, and a

reasonable quantity of land for future occupancy should be

provided. Land acquired for such purpose is not taxable.

Seventeen acres is not an unreasonable quantity of land for a

cemetery in the vicinity of the city of Hoboken.

But if the pretnises assessed were not exempt under the

general law, they are clearly not taxable by virtue of the pro-

visions of the supplement of 1862, before mentioned. Before

the date of that supplement the city of Hoboken had acquired

title to the whole of the seventeen acres for burial purposes.

This entire tract was designated the public burying ground ot*

cemetery of the city of Hoboken. The fourth section of the

supplement referred to the whole tract. The language is that

the said cemetery shall be and remain forever free from taxa-

tion.

It is not necessary to consider other objections to the legality

of the assessments.

The assessments are set aside, with costs.
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CHAELES F. DAVENPOKT, WHO SUES FOE THE USE OF
JAMES B. lEWIN, v. THE CITY OF ELIZABETH.

An assignee, beneficially interested, suing in the name of his assignor, and

failing in the action, is liable to defendant for costs.

On rule to show cause.

Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.

For the rule, R. E, Chetwood.

Contra, T. D. Hodges.

The opinion of the court was delivered by

Parker, J. An action was brought in the Supreme Court,

in the name of Charles F. Davenport, (for the use of James

B. Irwin,) against the city of Elizabeth. Judgment was given

for the defendants. The cause was removed to the Court of

Errors and Appeals, where the judgment was affirmed.

The costs of defendants in the Supreme Court and in the

Court of Errors aud Appeals amounted to $63.19.

Irwin, for whose use the action was brought, and whose

name appears on the record, refused to pay the costs, and a

rule to show cause why he should not be compelled to do so,

was granted. The motion now is to make the rule absolute.

It appears from the testimony taken under the rule, that

Davenport, who originally owned the claim against the city,

upon which the suit was brought, assigned the same to Irwin

before the commencement of the action, for a valuable con-

sideration.

The assignment is absolute, and is in these words, viz.

:

'' For value received, I do hereby transfer, assign and sell to

James B. Irwin, of the city of Elizabeth, county of Union,
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and State of New Jersey, all my right, title, and interest in

and to a certain claim against the city of Elizabeth, amount-

ing to $1119.80, with interest from the 22d day of January^

1875, the same being due me, on a payment by me made of

an illegal assessment on real estate in said city of Elizabeth,

then belonging to me.

''Elizabeth, New Jersey, August 13th, 1876.

" C. F. Davenport.
" Witness : C. C. Suydam."

The question is, whether Irwin is liable to the defendants

for their costs.

Cases in New York hold that the assignee, suing in the

name of the assignor, if he fail in the action, may be compelled

to pay costs to the defendant. Schoolcraft v. Lathrop, 5 Cow.

17; Norton v. Rich, 20 Johns. 475.

These decisions were made before tliere was any statute on

the subject in that state.

The case reported in 5 Cow. decides that where one is

beneficially interested in the demand of the plaintiff, as

assignee, and the suit is carried on for his l)enefit, upon judg-

ment against plaintiff, such assignee is liable for the costs, and

their collection may be enforced by attachment.

In Norton v. Rich, 20 Johns. 475, Norton had assigned his

claim against Rich to Selden and Post, who brought suit in

the name of Norton and failed to recover. The court granted

an attachment against Selden and Post for the costs.

Although there is no statute in this state awarding costs to

defendant against one beneficially interested who unsuccess-

fully prosecutes in tiie name of his assignor, yet, on equitable

grounds, he should be compelled to pay costs.

In Belton v. Gibbon, 7 Halst. 76, Chief Justice Ewing, io

the opinion, uses the following language: "A court of law,

will for certain purposes, notice an assignment, consider it

valid, permit the assignee to commence and prosecute an action

in the name of the assignor, but for his own use, and will
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effectually |)rotect liis interests from the interference and con-

trol of the assignor."

In SUxm V. Sommers, 2 Gr-een 509, the opinion of the court

delivered by Chief Justice Hornbhiwer, holds that Sloan, tlie

assignor, was a mere trustee of A^tley, tlie assignee, and only

a nominal plaintiff, and tliat Sloan had no light to release tlie

action and enter a retraxit widiout consent ot" Astiey, the real

plaintiff, and that tiie court would jirotect the rights of the

assignee.

In Welch V. Mandevi/le, 1 Wheat. 233 ; S. G, 5 Wheat. 277,

the court held as follows: "Courts of law, following in this

respect the rules of equity, now take notice of assignments of

choses in action, and exert themselves to afford them every

support and protection not inconsistent with the established

principles and modes of proceeding whieh govern tril)unals

acting according to the conrse of" the common law."

Now, if courts of law will, upon eqnitable j)iinciples, exert

themselves to protect the interests of assignees, although not

named on the record, should not costs be awarded against

them when unsuccessful? D(jes not protection on the one

hand imply responsibility on the other?

Irwin should pay defendant's costs.

The rule is made absolute, with costs.

STATE, BENJAMIN G. STANFORD, PROSECUTOR, v. FISHER
VARNISH COMPANY.

1. Where one is hired to woi'k by the week, and is receiving wages

weekly, the burthen of proof is upon him to show a change in tlie

contract of hiring, as to term of service.

2. The resohition passed by the defendant company, offered in eviilence

by the plaintiff, construed to increase the weekly wages, but not to

extend the term of service.

On aeHiorari to the Court of Common Pleas of Essex
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county. The two cases were argued together ; the facts ap-

pear fully in the opinion of the court.

Argued at November Term, 1880, before Justices DixON,

Reed and Parker.

For the plaintiff in certiorari, J. A. Cobb.

For the defendants in certiorari, C. F. Hill.

The opinion of the court was delivered by

Parker, J. On the 10th day of September, 1878, Fisher

and Kimball, who were partners, trading as the " Fisher

Varnish Company," employed Stanford to keep their books.

They agreed to give him $12 per week. The employment

was by the week.

In January, 1879, Mr. Kimball retired from the firm, and

Mr. Fisher, with Bond and King, H. M. Mason and S. Mas<m,

Jr., formed a company under a general law, and continued the

business under the same name.

Mr. Stanford remained in the employment of the new com-

pany as book-keeper.

In June following, Stanford was discharged by the com-

pany. After his discharge, he claimed that on the 3d day of

February, 1879, there was a new contract between himself

and the company, by which the company agreed to pay him

$14 a week, for a year, and that they had no right to dis-

charge him before the expiration of the year.

Stanford first brought suit for one week's wages next suc-

ceeding his discharge, and subsequently he sued for damages

for breach of contract and loss of employment for the

remainder of the year. Both suits were commenced in a

District Court of the city of Newark, and in each, the plaintiff

below obtained judgment. On appeal to the Court of Com-
mon Pleas, both judgments were affirmed. A certiorari was

brought in each case, and they were argued together.

The only evidence offered by Stanford to prove a new con-
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tract of hiring was a book of minutes of the company, con-

taining a resolution, under date of February 3d, 1879, of

which the following is a copy, viz.:

" Mr. S. Mason, Jr., made a motion that the salary of Mr.

Stanford, bookkeeper, be increased $104 per annum, thus

making his salary $14 instead of $12 per week. Carried."

At the close of plaintiff's case before the District Court,

also before the Court of Common Pleas, the defendants

moved to nonsuit, because a contract of hiring for a year had

not been proved, which motion was not granted.

At the time of the adoption of the resolution Stanford was

working for the company by the week. The burthen of proof

is upon him to show that there was a change in the term of

his employment, as well as an increase of weekly wages.

The resolution proves that the subject matter of considera-

tion at the meeting was the increase of salary and not the ex-

tension of the term of service. The language is " Mr. Mason,

Jr., made a resolution that the salary of Mr. Stanford, book-

keeper, be increased," &c. The increase was to be $2 a week,

which would make $104 increase in a year, if he remained a

year. The woids " increase per annum " were used only as a

mode of computation, not to extend the hiring for a year.

Mr. Stanford had been working by the week, and desired

his weekly wages increased, which was done by the resolution.

If a oliaiige in the time the employment should continue

had been ('(tiiiemplated, such change would have been dis-

tinctly expn ssed and not left to inference.

If Stanford, without cau.se, had left the employment of the

company within the year, damages could not have been recov-

ered of him by defendants under the language of the resolu-

tion. There must be mutuality in a contract to bind either

party.

It is obvious that the contract evidenced by the resolution

in question, only increased the weekly wages, and did not ex-

tend the term of servit-e.

Stanford was paid $12 |)er week up to the 3d of February,

1879, and after that date, $14 per week, until the time of his
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discharge. When these suits were commenced by him
against the company nothing was due him—for wages or

as damages.

Both judgments are reversed, with costs.

MAEY VON ARX v. JAMES WEMPLE'S EXECUTORS.

An executor who has taken an order, to limit creditors under section 59

of the Orphans' Court act, may at any time thereafter have the estate

declared insolvent under section 91 ; but qucere, whether execution upon

a judgment can be stayed unless application is made under section 82?

In debt.

The following facts are agreed upon by the attorneys of the

above-named parties, to be used on the argument of the rule

to show cause why the execution issued in the above case, and

now in the hands of the sheriff of the county of Union, should

not be set aside, viz. : The said James Wemple, a resident of

the city of Elizabeth, Union county, New Jersey, died Janu-

ary 28th, 1879, leaving a last will and testament, which was

proved by the above-named defendants, the executors therein

named, February 8th, 1879. The household furniture, &c.,

in the homestead of the deceased, at Elizabeth, New Jersey,

were inventoried by James W. Fisher, one of the executors,

and the inventory filed in the office of the surrogate of the

county of Union March 6th, 1879, Rebecca A. Wemple, the

above-named executrix, refusing to sign said inventory. An
order to limit creditors, under the fifty-ninth section of the

Orphans' Court act, was taken out February 8th, 1879, under

which order the creditors of said estate were required to pre-

sent their claims to the said executors on or before November

8th, 1879. The above-named plaintiff proved her claim, and

filed the same with the executors, before the expiration of the



FEBRUARY TERM, 1881. 155

Von Arx v. Weraple's Ex'rs.

time limited in said order, which claim is not disputed by the

said executors. November 1st, 1879, the above-named plain-

tiff commenced lier action in this court against the said execu-

tors, upon said claim so filed with the said executors, and

December 13th, 1879, obtained judgment by default against

the said executors for the sura of $1206.59, the real debt,

damages and costs of the suit. The phiintiff thereupon issued

execution upon said judgment, and the sheriff of the county

of Union, December 17th, 1879, levied ujxm the said house-

hold furniture, &c., and all the furniture, &e., inventoried by

the said James W. Fisher, executor as aforesaid, as belonging

to said estate. Before the said levy was made by the said

sheriff, James W. Fisher, the said executor, had advertised

the said furniture, &c., to be sold at public auction on Decem-

ber 22d, 1879. The personal property contained in said in-

ventory, and in the levy made by the said siieriff, is all the

property of said estate, as far as we are informed, from the

proceeds of which the indebtedness of the said James Wemple,

deceased, and the expenses of administering the estate can be

paid. December 20tli, 1879, Benjamin S. Many, holding a

chattel mortgage upon the said furniture, &c., given to him

after the death of the testator by the said Rebecca A. Wemple
individually, as owner of the same, after the inventory was

filed, filed his bill in the Court of Chancery of this state

against the said executors, and against the said Rebecca A.

Wemple individually, for the purpose of settling the title to

the goods and chattels contained in the said chattel mortgage,

and obtained an injunction against the said executors, and the

said Rebecca A. Wemple individually, from selling or attempt-

ing to sell, or disposing of, removing, or in any way interfer-

ing with the goods and chattels named in said chattel mort-

gage, which injunction is still in force. Upon the service of

said injunction, the sale of said furniture, &c., by the said

James W. Fisher, executor as aforesaid, was stopped, and

which suit of said Benjamin S. Many in the Court of Chan-

cery is still pending, and will be proceeded with to final de-

cree. January 6th, 1880, the said Rebecca A. Wemple, exec-
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utrix as aforesaid, was removed from her office as such exec-

utrix by the decree of the Orphans' Court of the county of

Union, and the letters testamentary granted to said Rebecca

A. Wemple were revoked by said Orpiians' Court, and the

said executrix was ordered forthwith to deliver the moneys,

goods and chattels, effects and choses in action, belonging to

said estate, which have come to her hands, to said James W.
Fisher, executor as aforesaid.

Argued at November Term, 1880, before Justices Van
S^CKEL and Magie.

For the j)laintiff, Alward & Parrot.

For the defendant, R. E. Chetwood.

The opinion of the court was delivered oy

Van Syckel, J. The plaintiff commenced her action

November 1st, 1879, and obtained judgment December 13th,

1879.

The order to limit creditors was taken out February 8th,

1879, under section 59 of the Orphans' Court act. Rev., p.

764.

The question is, whether the plaintiff's execution should be

stayed.

Section 82 of the Orphans' Court act {Rev., p. 770,) pro-

vides that when any executor or administrator shall, by appli-

cation in writing, represent that the personal and real estate

of the decedent is insufficient to pay his debts, the said court

shall direct the executor or administrator to give notice to

creditors to bring in their claims within such time as the

court shall direct, not exceeding eighteen nor less than six

months.

Section 88 of the same act provides that if any action be

pending against said executor or administrator, at the time of

making the application in the eighty-second section mentioned,

or be brought against such executor or administrator after the
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making of such application, the plaintiff may proceed to final

judgment therein, but no execution shall in any case issue

after the making of said application.

Section 82 is a copy of the third section of the act concern-

ing persons who die insolvent (Elmer^s Dig. 169), and section

88 is a copy of the twelfth section of the same act. Elmer's

Dig. 171.

In HowelVs Adm'rs v. Potts' Adm'rs, Spenc. 1, these sec-

tions were construed to mean that the right to execution

should be denied only where suit is pending when or is com-

menced after the executor or administrator made the applica-

tion under section 3.

Sections 22 and 24 of the act of March 17th, 1855, were

passed to remedy a defect in the prior legislation.

These sections were construed by Mr. Justice Dixon, in

Taylor v. VoWs Ex'x, 9 Vroom 204, to provide that if any

action is pending at the time of making the order under sec-

tion 22, or be commenced after such order is made, then no

execution can issue until ten months after making such order,

and if within those ten months the executor shall declare the

estate insolvent under section 24, no execution can issue

thereafter.

Section 59 of the Orphans' Court act {Rev., p. 764,) is sub-

stantially section 22 of the act of 1855. Nix. Dig. 653.

Section 24 of the act of 1855, giving the executor ten

months to ascertain whether the estate is insolvent, is not re-

enacted in the Revision.

The eighty-eighth section of the Orphans' Court act is now
the one restraint on issuing execution against the goods of the

decedent, and that, literally interpreted, applies only where an

order has been made under section 82.

Section 91 authorizes the court to decree the estate to be

insolvent where the executor or administrator has taken the

order under section 59, provided notice is given with the

report of claims, that an application will be made for such

decree ; but there is nothing in this section which authorizes

a stay of execution under such proceedings.
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It appears to have been the intention of the revisor to sub-

stitute section 91 for section 24 of the act of 1855, which was

dropped out, and instead of allowing the executor ten months

within which to ascertain whether the estate was insolvent, to

enable him to declare it insolvent at any time after the rule to

bar creditors was taken under section 59, but there is an ab-

sence of any provision to stay execution in this contingency.

It will be manifestly against the policy of the provisions of

the Orphans' Court act concerning insolvent estates to permit

execution to go, where notice of the application has been given

to declare the estate insolvent under section 91. Such a prac-

tice W()\jld render section 91 practically useless, as the executor

would be driven to proceed anew under section 82, and would

be deprived of time to ascertain the condition of the estate.

Clearly that could not have been the purpose of the framer of

this statute. But whether, under the language used, the judg-

ment creditor, where the notice has been given under section

91, can be held to be under the same disability to issue execu-

tion as if the personal representative had originally made his

application under section 82, is a question which it is not

necessary to decide now.

The executor has done nothing in this case save the taking

out of an order under section 59, and there is nothing, there-

fore, to arrest the right of the judgment creditor to resort to

final process in order to realize what is due him.

No application has been made to decree the estate so be in-

solvent, and such application may never be made.

The motion to set aside the execution should be denied.

ISAAC E. LYON v. CITY OF ELIZABETH.

1. The private property of individuals within the limits of a municipal

corporation cannot be subjected to the payment of its debts except by

taxation.
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2. Property used by such corporation in the exercise of its functions of

government cannot be taken in execution upon a judgment against the

corporate body.

3. The taxing power ordinarily furnishes the only means a public corpo-

ration possesses for raising the revenues necessary to discharge its

obligations.

4. The creditor may establish his claim by judgment, and it then becomes

the duty of the proper officers to provide the means of payment out of

the public revenues, which duty is enforceable by mandanias.

On motion to set aside levy.

Argued at November Terra, 1880, before Justices Van
Syckel and Magie.

For the motion, W. R, Wilson.

For the plaintiff, G. T. Parrot.

The oj)inion of the court was delivered by

Van Syckel, J. The plaintiff having recovered a judg-

ment against the city of Elizabeth in this court, caused a writ

oi fieri facias to be issued thereupon, by virtue of which the

sheriff of Union county has levied upon eight several lots cf

land in said city, and advertised the same for sale to satisfy

said judgment.

Lots numbers 1, 2, 3, 4 and 7 were purchased by the city

at a sale made under the authority of the city charter for un-

paid taxes assessed thereon.

Lots numbers 5 and 6 were conveyed to the city for the

purpose of erecting school-houses thereon for public scihools,

but no school-house has, as yet, been erected upon either lot.

Lot number 8, upon which there is a dwelling-house, is a

lot lying within the exterior lines of a public street recently

laid out by the city. The lot has been condemned for the

purposes of the highway, but the house has not yet been

removed, and is rented to a tenant.
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On behalf of the city, application is made to set aside this-

levy.

In England an action would not lie against a quasi political

corporation for breach of duty except by force of positive law,

as in the case of neglect to make hue and cry, for which an

action was given against the hundred by the statute of Win ton.

13 Edw. I.

Upon the rendition of judgment the remedy for enforcing

its payment was not by execution against the property of the

corporation, but by levying the damages out of the property

of any one or more of the persons within the limits corporate..

Outside of the New England States it has never been held

that the creditors of a municipal corporation can resort to the

individual property of the inhabitants to satisfy a judgment

obtained against the corporate body.

The practical construction of the courts in New England

has been that in an action by or against a municipal corpora-

tion, every member of it is a party to the suit, and upon that

ground the practice there held has been maintained. Chase v.

Meri'imack Bank, 19 Pick. 564; Beardsley v. Smith, 16

Conn. 368.

In Rees v. City of Waiertown, 19 Wall. 107, this practice

was pronounced to be indefensible, and contrary to the funda-

mental principle embodied in the constitution of the United

States, that no man shall be deprived of his property without

due process of law.

In suits against municipal corporations the individual citi-

zen is not a party to the proceeding, he is not served with

process and has no opportunity of being heard in his defence.

It seems to be clear, also, that a ji. fa. against the public

property of a municipal corporation is unknown to the common

law. The reason why, in the absence of express legislative

sanction, these political divisions of the state cannot be sub-

jected to such process, is obvious.

Municipal corporations are erected for political purposes

only, and are mere instrumentalities through which the legis-

lature administers the civil policy of the state.
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The legislature delegates to them such measures of political

power as may be deemed essential for the efficient administra-

tion of their local affairs and for the government of the people

within the corporate limits.

Their control of property is intended only for cui'i-oiate

purposes, and is to be applied only to promote the objects for

which they are erected into governments.

The taxing power ordinarily furnishes the only means they

possess for raising the revenue essential to defray their ex-

penses.

The municipality cannot, in the absence of express legisla-

tion, be deprived of the means indispensable to the exercise

of the functions with which it is charged.

Otherwise a judgment creditor, by force of an execution,

could destroy the corporate powers by withdrawing the re-

sources, without which they cannot be exercised.

It would be manifestly contrary to the theory upon which

a part of the sovereignty of the state is delegated to local gov-

ernments to concede to an individual the right thus to arrest

their operations.

The unrestricted right in the creditor to pursue the corpora-

tion by execution could, for all practical purposes, as effect-

ually annul a city charter as its absolute repeal. Monaghan

V. City of Philadelphia, 28 Penna. St. 207 ; Schaffer v. Cad-

wallader, 36 Penna. St. 126 ; City of Chicago v. Hasley, 25

III. 595 ; -Dill, on Mun. Corp., §§ 446, 686 ; Commonwealth v.

Perkins, 43 Penna. Si. 400 ; Frank v. Chosen Freeholders of

Hudson, 10 Vroom 347.

In a recent decision by the Supreme Court of the United

States, {Meriwether- v. Garret, 102 U. S. 472,) the immunity

from execution of property held by a city for public uses was

very broadly recognized.

In Emeric v. Oilman, 10 Cal. 404, Justice Field says

:

" Whoever becomes a creditor of a county must look to its

revenues alone for payment. The statute authorizes a suit

against the county by which the demand may pass into judg-

VoL. XIV. L
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ment, but it Ims given no remedy by execution, and wlien the

judgment is rendered tlie plaintiif must resort to mandamus."

Mr. Freeman, in his work on Executions, section 22, takes

the same view :

"A judgment against a county or muncipal cor})oration is

•ordinarily no more than the mere establishment of a valid

claim, for which it. is the duty of the pi-oper officers to provide

means of payment out of the revenues of the defendant. It

is error to award or issue execution on such judgment."

There ore cases which hold that a political corporation is

impressed with a dual character, the one public, tiie other

private. In the exercise of their powers, governmental and

public, they are clothed with the immuniiies of sovereignty.

When they step outside of the domain where they are engaged

strictly In the exercise of sovereign powers, and make con-

tracts in their privf.te capacity, they incur the responsibilities

of individuals or private (!orporations. Lloyd v. Mayor of

New York, 1 Seld. 369 ; Clarke v. Rochester, 24 Barb. 446,

482.

Assuming that when they make an engagement in their

private capacity, the law will afford every remedy incident to

the enforcement of ordinary contracts, property acquired for,

and employed in the discharge of their sovereign functions,

•could not be diverted to the satisfaction of obligations resting

upon them in their character of private corporations. Logi-

cally, property held in their private capacity, could alone be

appropriated to the liLpiidation of such private claims, by pro-

cess of execution.

But it is insisted that by force of the first section of the act

concerning judgments {Rev., p. 520,) all lands are liable to be

levied on and sold by execution, whether the property of in-

dividuals or municipal corporations.

By the conrmon law, execution went against lands or tene-

ments of the defendant at the suit of the king only. The

plaintiff could have satisfaction only of goods, chattels and the

present profits cf lands hy fieri facias or levari facias, but not

the po-^session of the lands themselves, in consequence of the
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feudal principles wliich prohibited alienation and the encum-

bering of the fief with the debts of the owner.

In England the sale of lands by execution is the creature

of statutory regulation since the restrictions upon alienation

began to wear away.

The act to subject lands in this state to salo by execution

was passed February 16th, 1799, {Pat. L. 368,) and was in-

tended to bring within the reach of creditors, then entitled to

make their money by execution, the landed property of their

debtors.

There is nothing in the act which expressly, or by necessary

intendment, brings the public property of municipal corpora-

tions within its operation.

Under it, creditors had no more right to sell lands devoted

to the public uses of the corporation than they had, prior to

its passage, to sell the furniture necessary in the use of its

public offices.

It would be a startling proposition to hold that a creditor

could seize and sell a court-house or a jail, and that the sheriff

could be required to put him in possession of it. To give the

act so wide a range would be a constant menace to the life of

the body corporate, and so clearly contrary to public policy,

that it cannot be conceived that it was intended to be so ap-

plied.

In Monaghan v. City of Philadelphia, 28 Penna. St. 210,

the court said, " it was very clear that none of the property

necessary for governmental purposes could be seized and sold,

even if the usual process for collecting a judgment could issue

against such corporation." It will be impossible for these

political bodies to dispense the important functions of govern-

ment committed to them, if they are, to the same extent as

individuals, subject to the ordinary process of levy and sale

by execution.

The practice in this state has uniformly been to issue execu-

tion against the municipal body, not to seize and sell its public

property, but for the purpose of laying a foundation for man-

damus proceedings. In aid of the judgment creditor legisla-
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tion has been deemed necessary. Rev., p. 391, § 9, repealed

by act of March 14th, 1879, {Pamph. L., p. 293); act of

March 27th, 1878, {Pamph. L., p. 182.)

An implication may arise from the language of these acts

that a public corporation may possess property which shall be

subject to seizure under a fi. fa., but there is nothing in their

terras which presumably enables a creditor to deprive it of

such property as is essential to the beneficial exercise of its

granted powers.

These statutory provisions should be strictly construed, to

prevent the mischief which would flow from the practice

sought to be enforced in this case.

All the real estate levied on in this case is exempt from

sale. Two lots were conveyed to and are held by the city for

school-house purposes.

The house on one lot is, under the terms of the charter, to

be sold and the proceeds appropriated to paying the damaget*

on the street. It cannot, at the will of the creditor, be diverted

from the use for which the law has marked it.

The remaining lots were purchased by the city for unpaid

taxes, and are held as a means of enabling it to raise the

necessary revenues for current expenses. These lands are

held for public uses, for out of them the city must realize the

funds essential to the discharge of its obligations. A sale by

execution would surely result in a ruinous sacrifice of the

property, and would defeat the collection of taxes, without

paying the city debt.

Nothing could be more hurtful to the city than such an in-

terference with the collection of its revenues.

What relief the court will give the judgment creditor on

mandamus proceedings cannot now be considered.

The levy must be set aside.
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STATE, DAVID J. BLACKWELL, PKOSECUTOR, v. P. S. PID-

COCK ET AL., TOWNSHIP COMMITTEE OF WEST AM-

WELL TOWNSHIP.

The estate acquired by a mortgagee of lands prior to tlie assessment of a

tax against the mortgagor is not affected by tlie sale of the land for

such subsequent tax, but if the mortgagee forecloses his mortgage with-

out making any one on behalf of the township a party to the fore-

closure proceedings, tliis court will not, on certiorari, set aside a tax

warrant issued for the sale of tlie land for such tax.

Oil certiorari to set aside tax warrant.

Argued at November Term, 1880, before Justices Van
Syckel and Magie.

For the plaintiiF, /. N. Voorhees.

For the defendant, Chas. A. Skillman.

The opinion of the court was delivered by

Van Syckel, J, One Edward G. Phillips, being the

•owner in fee of a farm in West Amwell township, in the

county of Hunterdon, executed a mortgage thereon to Eliza-

beth Blackwell, on the 1st of April, 1877, to secure the sum
of $654.

In the year 1878, a tax to the amount of $54.81, for county

and township purposes, was assessed upon the said farm in the

name of said Phillips, in whom the title continued.

After this tax was assessed the said mortgage was foreclosed

(no one on behalf of the township being made a party to the

foreclosure proceedings,) and the mortgaged premises were sold

under the foreclosure to Blackwell, the prosecutor, for a sum
less than that due upon said mortgage. After this sale the

township committee caused a tax warrant to be issued for the
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sale of said farm to satisfy the said tax. The prosecutor i&

prosecuting his writ to set aside this tax warrant.

The prosecutor claims that his title under llie foreclosure sale

is paramount to the claim of the township for the tax levied

after the mortgage was given, and that all proceedings to col-

lect the tax should, therefore, be arrested.

There is no question that in the absence of statutory

provision to the contrary, a sale of land for taxes passes

such estate only as the owner had at the time of the assess-

ment. The estate acquired by the mortgagee prior to the

assessment is not affected by such sale. Moirow v. Daws, 1

Stew. 459.

The township had a right to assess Phillips' estate in tlie

lands, and to sell such estate for the non-payment of the tax.

The rights of the mortgagee would not have been impaired

by that proceeding.

The mortgagee having elected to foreclose the mortgage

without making the township a party to the bill, the prose-

cutor is not in a position to restrain the sale by the township.

What right the purchaser at the tax sale will acquire as

against the prosecutor's foreclosure title cannot be considered

in this case.

The certiorari should be dismissed, with costs*

STATE, ROBERT S. JOHNSTON ET AL., PROSECUTORS, v.

INHABITANTS OF THE CITY OF TRENTON.

1. An assessment for paving a street, made according to frontage, having

been set aside, a new assessment was made upon each land-owner's,

frontage, substantially like the first assessment, in amount ; no lands

except those fronting on the improvement being assessed. Held, that

the presumption arising from these facts, that the imposition was in

proportion to frontage and not in proportion to benefits, is overcome

by the sworn certificate of the commissioners to the contrary.

2. The proper form of making a re-assessment is to estimate the sum with
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which each land-owner should be charged at the time of the first assess-

ment, and to report that the hmd-owner is assessed such sum, with

interest from such prior dale.

Oi> crtiorari to I'eview the re-assessment made f(jr the pav-

ing of Broad street, in the city of Trenton, from Market to

Taylor streets.

Argued at Noveiid)er Term, 1880, before Justice Van
Syckel.

For the phiiiitiffs, G. D. W. Vroom.

For the defendant, W. L. Dayton.

The opinion of the court was delivered by

Van Syckel, J. The validity of an assessment for pav-

ing Broad street between Market and Taylor streets, in the

city of Trenton, is the subject of this litigation.

In the year 1873, under the city charter as it then was, the

street conimissioner made the assessment upon the lots front-

ing on the street, according to the frontage.

Under the authority of a supplement to the charter, the

common council a[)pointed three commissioners to make a

new assessment, to remedy the defects apparent in the first

one.

The legality of the new assessment is now challenged by

the prosecuiors.

The first alleged defect is, that although the assessment pur-

ports on its face to have been made according to actual bene-

fits, it has in fact been arbitrarily laid according to frontage^

and is therefore void.

It appears by reference to the map that the first assessment

was made according to frontage, and- the second assessment is

substantially a repetition of the first, with interest added from

the date of the first assessment.

No testimony was taken in the case; it stands upon the two

reports and the map of the lots assessed. Nor does it appear
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whether the lots assessed are improved or imimproved prop-

erty. The lots are assessed an equal amount per front foot,

although some have twice the depth of others, and no lots ex-

cepting those fronting on the improvement are assessed.

Tiie presumption arising from these facts, in the absence of

anything to rebut it, would be irresistible, that the assessment

was arbitrarily made according to frontage.

The commissioners in their report certify as follows :

" We further report that we did proceed to view the lands,

and to revise and make a fair, just and equitable assessment

upon all lots and subdivision of lots actually benefited by the

laying of the said pavement; that we determined and con-

sidered all lots and subdivision of lots which have been so

benefited, and the particular benefits to each, and the aggre-

gate benefits to all, in connection with the assessable cost, and

did make a fair, just and equitable assessment upon each and

all lots and subdivision of lots so benefited, in proportion to

the actual benefit derived by each, and upon no lot or subdi-

vision of lots more than the actual benefit to the same."

This report shows a compliance with every requisite of the

law in this respect essential to a valid assessment. It may be

considered an unusual, perhaps an extraordinary circumstance,

that the benefits are exactly measured, through the whole line

of the improvement, by the feet of frontage, and that the area

of land benefited is limited to the frontage, but such a thing

is not impossible.

The commissioners who have viewed the premises say under

oath that such is the fact, and therefore the presumption which

might otherwise be drawn from the facts before alluded to,

will not justify this court in declaring that the certificate is

false.

A similar question was presented by the case of the State,

Kohler, pros., v. Town of Guttenberg, 9 Vroom 419, 422, in

which the court says :

" The mere fact that in making the assessment the commis-

sioners have paid considerable regard to frontage, will not invali-

date the assessment if they have been guided by the principle
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of apportioning the expense according to the benefits. It is

their duty to consider, specifically, the advantage accruing to

each plot, but on such consideration they may judge that be-

cause of the uniform condition of the land every foot of front-

age is equally increased in value. Upon such a conclusion

the frontage would, of course, fix the proportion of burden.

The proofs in this case raise grave suspicions that the lands

about this street are not of a character to admit of the applica-

tion of such a rule, but they scarcely aiford that preponderance

of evidence which would justify the court in saying that the

commissioners made a mistake of fact when they certified

that they had assessed each lot in proportion to the benefit

received."

The same view was taken by this court in State, Pudney,

pros., v. Village of Passaic, 8 Vroo^n 65, both with respect to

the right to regard the frontage, and as to the rule, " that there

must be a clear preponderance of proof to justify the court in

setting aside the assessment of commissioners who have been

on the ground, examined it, and made their report of esti-

mates according to the principles presented in the charter."

The second reason relied upon is, that it does not appear

that the aggregate amount of benefits assessed does not exceed

the cost of the work.

The report shows affirmatively that the aggregate cost of

the improvement was $13,190.12, from which the commis-

sioners deducted the sum of $3309.51 for the street crossings,

and the sum of $1091.17 for grading the street, and assessed

on the property benefited only the balance, $8786.44.

In this there was no error of which the prosecutors can

complain.

The remaining reason is, that each h)t lias been assessed, in

addition to a fixed sum. wi(h the interest thereon from Decem-
ber 22(1, 1873, without any statement or ground assigned for

the imposition of this adiiition ol" interest.

It appears in the case tliai tlic first assessment was made
December 22d, 1873. In tnakinoj the re-assessment it was

the diiiv of the commi.ssi(»Mer-; lo ascertain wh»it sum should
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have been assessed to each lot at the date of the first assess-

ment. They were appointed to correct any errors of estimate

in the first assessment, and that was the time to which their

inquiry was properly directed. When they had computed the

sum to be charged to a land-owner, it was to be laid as of the

prior date, and the land-owner was properly chargeable with

interest from the date of the first assessment.

The report is correct in form and in substance. Jersey City

V. O'Callaghan, 12 Vroom 349.

The assessment should be affirmed.

STATE, EX REL. MAYOR, &c., OF EATONTOWN, v. A. T.

METZGAR, ASSESSOR OF THE TOWNSHIP OF EATON-

TOWN.

A tax of $500 ordered to be raised by a vote taken October 5th, 1880,

under authority of the charter of the borough of Eatontown, cannot be

assessed until the regular annual assessment is made in 1881.

On application for mandamus.

Argued at November Term, 1880, before Justices Van"

Syckel and Magie.

For the plaintiff, James Steen.

For the defendant, H, G. Clayton.

The opinion of the court was delivered by

Van Syckel, J. The borough of Eatontown was incor-

porated by an act of the legislature passed April 23d, 1880.

Pamph. L., p. 403.

The thirteenth section of that act provides that the legal
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voters of said borough, at each election for mayor and council-

men, shall by vote and upon the same ballot used in voting

for such officers, designate an amount of money to be raised

for borough purj)oses, not to ex(;ee(l $1500 in any one year,

which sum so designated, being (lertified upon the nturns of

said election, shall be assessed and collected under the name

of borough tax, by the same officers, and at the same time,

and in the same manner as township taxes are or may hereaf-

ter be collected by law; provided that the same shall be

assessed only upon the taxable property, real and personal,

within the borough limits.

The first borough election was held October 5th, 1880, at

which James Steen was elected mayor, and the sum of $500

was the amount designated by the vote to be raised for

borough purposes.

The question in the case is, whether this sura of $500 can

be collected with the township taxes for the year 1880.

The relator is now seeking to compel the assessor, by man-

damuSy to assess said sum in the borough with the taxes of

that year.

Assessments are required to be made between May 20th

and August 20th, in each year. Rev., p. 1140, § 1.

By the third section of the tax law, the assessors of the

several townships meet September 15th, in each year, to ad-

just the quotas of their townships. By section 5, duplicates

must be handed to the collector in fifteen days from Septem-

ber 15th.

By section 10, the collector must put u[) his tax notices on

the 1st day of October.

The borough act requires the appropriation to be assessed

at the same time and in the same manner as township taxes

are collected.

The assessor, before this sum was voted, had completed his

work and had no control over the assessment for 1880. He
could not have made the assessment for this tax at the same

time he made the assessment for township taxes, as the latter

had been completed and passed out of his hands before the
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borough election was held. The assessor has no power to

make a new assessment. The assessment he had made against

persons within the borough included their real estate within

as well as that lying outside the borough limits, and there-

fore this tax cannot be imposed and collected witiiout a new

assessment.

Tlie assessment cannot, under existing legislation, be made

until the general assessment for 1881 is imposed.

The application of the relator is denied, with costs.

STATE, AMOS CLARK, Jr., PEOSECUTOR, v. FIRE DEPART-

MENT OF THE CITY OF ELIZABETH.

After a building was erected in violation of a city ordinance, and the right

to recover the penalty under it had accrued to the fire department?

the common council passed a resolution authorizing its erection.

Held, that such after-authority, without any resolution to remit the

penalty already incurred, constitutes no defence to the action to

recover the penalty.

On certiorari to the Court of Common Pleas of Union

county.

Argued at November Terra, 1880, before Justices Vax
Syckel and Magie.

For the i)]aintiff, W. R Wilson.

For the defendant, P. H. Gilhooly.

The opinion of the court was delivered by

Van Syckel, J. This is an action of debt to recover a

penalty for the violation of an ordinance of the city of Eliza-

beth. The suit was instituted in the District Court of the
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said city, where judgment was rendered for the plaintiff.

This judgment was affirmed on appeal to the Common Pleas,

from which court it has been certified here for review.

The thirty-third section of the city charter prescribes that

penalties imposed by city ordinances shall be recovered by

action of debt, in the name of the " Treasurer of the city of

Elizabeth."

A supplement to the charter (passed February 28th, 1868,

§ 6,) provides that all fines for the violation of the building

laws of the city shall be sued for and recovered in the name

of the fire department of the city of Elizabeth.

The objection to the form of the proceeding is, therefore,

not well" taken.

The city ordinance, for the alleged violation of which this

suit is brought, prohibits the erection of any wood building

without first obtaining the consent of two-thirds of the mem-
bers of the common council.

The judge of the District Court has found, as a fact, that

the building was erected by the defendant, in violation of the

ordinance, prior to May 1st, 1878. His certificate is conclu-

sive as to facts. Guet'in v. Rodwell, 8 Vr'oom 71 ; Benedict

v. Howell, 10 Vroom 221.

The defence set up is this: On the 8th of April, 1878,

the defendant presented to the city council the following

petition

:

" To the Mayor and City Council of Elizabeth, N. J.

:

" Gentlemen—The undersigned is now erecting a small

office at No. 215J Broad street, and thoughtless, and without

the least desire to evade the city ordinances in relation to the

erection and exfension of buildings, did not apply to your

honorable body for permission. I now ask your honorable

body to allow this building to be finished, although in no part

of it, except in the rear, could brick be used.

"I am your ob't serv't,

" Amos Clark, Jr."
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On the 8th of April, 1878, this petition was referred to the

committee on fire department.

At a meeting of the city council May 1st, 1878, the fire

committee, to which this petition was referred, reported as

follows

:

" Your committee report that Mr. Clark appeared before

them and exj)lained satisfactorily the reasons why he erected

the said wooden building, and your committee would report

that the prayer of the petitioner should be granted."

Councilman Crane moved that the report be received and

the recommendation adopted, which motion was carried by a

unanimous vote of the fourteen councilmen present.

This, it is insisted, was such a consent to the erection as will

bar the recovery of the penalty.

All the petitioner asked for was the privilege of finishing

his building, and that permission was accorded to him, but

according to the finding below, he had already, without con-

sent, and contrary to the ordinance, made the erection and

incurred the penalty.

The defendant did not apply to have the penalty remitted,

nor did the council by their resolution relieve him from past

liability. The right to sue had vested in the plaintiff, and

that right the council, conceding their power to do so, did not

in anywise attempt to impair.

The permission of the committee on fire department will

not avail the defendant. That committee had no power to

authorize the ordinances to be disregarded. So long as the

ordinance was in force it required the consent of two-thirds

of the common council to justify defendant in proceeding.

No reason appears why the judgment below should be set

aside

Let it be affirmed, with costs.
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STATE, JOSIAH CLAKK, PKOSECUTOR, v. MAYOR, &c., OF
NEW BRUNSWICK.

1. The power given to the common council in the charter of New Bruns-

wick to license and regulate hawkers, peddlers and others, is a police

power for tlie purpose of regulation only, and cannot be used for the

purpose of raising revenue.

2. If the ordinances passed in pursuance of this authority are in effect

revenue measures, they are illegal.

3. Proceedings for the recovery of penalties for violating city ordinances

cannot be commenced by summary arrest without process, but must be

conducted in the same manner prescribed in the Small Cause act.

On certiorari to review conviction for violation of an ordin-

ance of the city of New Brunswick.

Argued at November Term, 1880, before Justices Van
Syckel and Magie.

For the plaintiif, George Berdine.

For the defendant, Howard MacSherry.

The opinion of the court was delivered by

Van Syckel, J. This certiorari is prosecuted to review

the proceedings by which the plaintiff was convicted of violat-

ing the city ordinance of New Brunswick which forbids ped-

dling without a license, under the penalty of $10 for each

offence.

The city charter {Famph. L. 1863, p. 359, subd. 24,)

empowers the common council to pass ordinances to license

and regulate cartmen, hawkers, peddlers, auctioneers, pawn-
brokers, junk-shop-keepers and others.

Under such grant of power it has been repeatedly held in

this state, the right of taxation for revenue purposes is not

conferred.
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It is purely a police power, and must be exercised for the

purpose of regulation. The city may be incidentally benefited

by the imposition of fines and penalties, but they must be

reasonable and appropriate to the regulation of the various

pursuits enumerated.

Any attempt to establish a fiscal scheme under the grant is

without authority of law. Kij) v. Paterson, 2 Dutcher 298;

Slate V. Hoboken, 4 Vroom 280 ; NoHh Hudson Railway v.

Hoboken, 12 Vroom 71; State v. Long Branch Com/rs, 13

Vroom 364.

In exercising their power under this charter, the common

council passed the following ordinance :

"There shall be charged to each person licensed as afore-

said, and paid to the city clerk, for the use of the city, on

issuing the license mentioned in this ordinance, the following

sums, together with the clerk's fee of fifty cents, for making

out such license

:

" For each cart, wagon, truck or dray, $2.

" For each hawker or peddler, with the privilege of using

one peddler's wagon or cart, $5.

" For each auctioneer, if the person to whom the license is

granted is an actual resident of tlie city of New Brunswick,

$10 ; if a non-resident, $25.

" For each pawnbroker, $30.

" For each jnnk-sliop keeper with the privilege of using one

junk wagon or cart, $10.

"For each additional junk wagon or cart, $5."

Wiiat license fee may be exacted under this police power

was considered in the cases above cited.

In the case in 12 Vroom., the views of Chief Justice Cooley

and Judge Dillon were cited with approbation. They agree

in placing it " within the limit of the necessary or probable

expense of issuing the license and of inspecting and regulat-

ing the business the license covers."

In State v. Long Branch Com'rs, Justice Knapp says

:

" When authority is given to require the possession of a

license, as a condition for selling, a reasonable fee, to cover
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probable expenses, can be demanded. But the exaction of

sums in excess of such expenses, and graduated by the amount

of business done, can be nothing else than a tax upon such

business."

This limitation upon the exercise of police power is fully

established by the adjudications in this state.

Testing the ordinance in question by this rule, its validity

cannot be maintained, if it be made to appear that it was

adopted as a revenue measure.

Whether the circumstances incident to the inspection and

regulation of these occupations can justify the imposition of

the prescribed rates for a legitimate purpose, is the proper

subject of testimony where the validity of ordinances is to be

reviewed.

In the absence of this alleged defect, the conviction in this

case cannot be sustained.

The arrest was made by a constable without process, and

the conviction was summary, without any complaint in writ-

ing.

The charter provides that proceedings for the recovery of

penalties for the violation of city ordinances shall be con-

ducted in the same manner prescribed in the act entitled "An
act constituting courts for the trial of small causes," and that

in such actions the first process may be by warrant or sum-

mons, and that it shall be lawful to declare generally in debt.

Pamph. L. 1863, p. 362, §§ 33, 49, 51, 52.

The conviction is illegal and should be set aside, with costs.

SERECK F. SHALLCROSS v. EMMA DEATS.

1. Whether a contest between execution creditors over money paid into*

court, will be entertained, when the money was raised by the sale of

property levied on and sold as the property of different defendants,

and the contest is to which defendant the property belonged, qucere.

2. In this case there is no necessity to settle the above question, because

there is a failure to show title in the property in the defendant in one

VOT-. XIV. M
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execution, and the proof shows that the property levied on was at the

time in the possession and apparent ownership of tlie defendant in the

other executions.

3. The defendant in a confessed judgment cannot be relieved by this

court, although it appears that there was no consideration for the

judgment, if it also appears tliat the judgment was confessed with

intent to defraud creditors.

4. Such a judgment may be questioned by other judgment and execution

creditors of the defendant, and, as to them, the judgment and the exe-

cution thereon will be vacated and set aside.

On rule to show cau^e.

Argued at November Term, 1880, before Justices Van
Syckel and Magie.

Eor the plaintifi', J, B. Huffman.

JFor the defendant, John 8. Mitchell.

The opinion of the court was delivered by

Magie, J. The sheriff of Cape May county has paid into

this court a sum of money under the following circumstances.

He had received executions as follows, viz. : On September

13th, 1878, one issued on a judgment in this court in favor

of Emma Deats against Jane B. Newell ; on September 20th,

1878, at 5.30 o'clock p. m., one issued on a judgment in the

Cape May Circuit in favor of Isaac Rauck against Jane B.

Newell ; on September 20th, 1878, at 5.35 o'clock p. M., one

issued on a judgment in the same Circuit in favor of Bennett,

Penneville & Co. against Jane B. Newell; on September

20th, 1878, at 5.46 o'clock p. m., one issued on a judgment

in the same Circuit in favor of Jacob M. Mounts again.st Jane

B. Newell ; on September 21st, 1878, one issued on a judg-

ment in the same Circuit in favor of William and Thomas

Watson against Jane B. Newell ; on September 2oth, 1878,

one issued on a judgment ia the :^ame Circuit in favor of

Sereck F. Shallcross against Frank Rommel and Jesse F.
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Deats. Other executions were afterwards received by him,

also issued on judgments against Jane B. Newell.

On October 3d, 1878, Jane B. Newell obtained a rule of

this court, requiring Emma Deats to show cause at the

November Term, 1878, why the judgment in favor of Emma
Deats above mentioned, should not be set aside. The rule

stayed proceedings upon the execution on that judgment, but

<lirected the sheriff, in case he sold the property thereby levied

on, under other executions, to bring the money into this court,

to be disposed of by this court.

The sheriflP had, under all the above-described executions,

levied upon the same property. This property was all per-

sonal property, and was sold, as the sheriflP states, under all

said executions (except that of Emma Deats, which had been

stayed,) on October 24th and 25th, 1878, and the money,

amounting to over $900, was paid into this court.

On November 2d, 1878, Isaac Rauck obtained a rule of

this court, requiring Emma Deats to show cause at the

November Term, 1878, why her judgment against Jane B.

Newell should not, as against him and the other judgment

creditors of said Jane B. Newell, be vacated and set aside.

At the same time Sereck F. Shallcross obtained a rule of

this court, requiring Emma Deats to show cause at the same

term, why all the money raised by the sale and then in court,

should not be applied exclusively to the satisfaction of his

execution.

These rules coming on to be heard in February Term, 1880,

they were directed to stand over, that notice might be given

to all the judgment creditors of Jane B. Newell of the appli-

cation of Shallcross. Accordingly, on June 18th, 1880,

another rule was taken, requiring all the judgment and execu-

tion creditors of Jane B. Newell to show cause why Shallcross

should not have the money in court exclusively applied to his

execution.

These various rules came on to be heard and were all

argued together.

1. The claim made by Shallcross to this money raises a
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novel and important question, which was not argued by coun-

sel, and which fortunately it is not necessary to decide.

It will be observed that his claim depends on the proposi-

tion that the property, the proceeds of which is now in court,

was the property of Jesse F. Deats, one of the defendants in

his execution. On the other hand, the creditors of Jane B.

Newell contend that it was the property of Jane B. Newell.

It is not, therefore, the common case of a contest as to the

priority of executions [against the same person, or as to the

disposition of a surplus raised on such executions ; but it is a

contest as to the ownership of the property levied on and sold.

The claims under the executions are not in the same but in

adverse rights. The sheriff, instead of requiring adequate in-

demnity, and then determining in which right to sell, has

chosen to sell under the conflicting claims and to bring the

money into this court burdened with this conflict. Such a

practice may be very convenient for sheriffs, and may not be

injurious to parties, but I am unwilling either to sanction or

condemn it without further consideration.

But it is not necessary to settle this question in this case,

because, assuming that such practice is proper and that we are

entitled to dispose of this money (about which no contest was

made on the argument,) yet, Shallcross has not shown that

he is entitled to it on his execution.

The affidavits disclose that the property levied on and sold

was a stock of store goods. They were contained in a store in

Cape May, which was carried on in the name of Jane B.

Newell. Her name was upon the signs. The bills for goods

sold were made out in her name. Although she had employed

Jesse F. Deats as her agent and manager in the store, yet

goods were bought in her name, debts for goods bought were

contracted in her name, she corresponded with the parties

who sold to her, and she was the apparent owner and proprie-

tor of the store and stock.

Under such circumstances, the burden is on Shallcross to

convince us that the property is subject to his execution, i. e.,

was the property of Jesse F. Deats. This he has failed to do.
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He has shown that at some time not accurately fixed by the

evidence, but prior to Ajml, 1877, Jesse F. Deats deposited

in a Pliiladelphia bank $2000 to the credit of Jane B. Newell.

She admits this was not her money. She gave him a powder

of attorney to draw it, and it was all drawn by him except

$90, which he owed to her and which she drew herself. She

testifies that Deats told her that the money drawn by him was

used to purchase stock for the store. Deats was not called as

a witness. If this was competent evidence, it* manifestly falls

short of proving the ownership of the stock levied on in Sep-

tember, 1878. In the meantime Mrs. Newell had been the

ostensible owner and had been buying in her own name stock

for the same. But it is clearly incompetent evidence, as

against the creditors of Jane B. Newell. And there is no

evidence sufficient to establish the ownership of this property

in Jesse F. Deats at the date of the levy.

If, however, the j)roof were sufficient to establish the fact

that the stock, thongh ostensibly owned by Mrs. Newell, was

really the property of Jesse F. Deats, I do not think Shall-

cross ought to be accorded the proceeds of this sale, at least

as against the creditors of Mrs. Newell, whose executions were

levied before his. The evidence is conclusive that she, with

Deats' aid and connivance, held herself out as the owner of

the store. In that capacity she contracted the debts on which

these judgments were founded. Under such circumstances

Deats could not set up his claim against her creditors. Nor
do I see how his creditors can do so. If they are innocent

parties, so are the creditors of Mrs. Newell, and the maxim
^^ prior tempore potior jure " would apply to the case.

The rule to show cause obtained by Shallcross and the

other rules relating thereto must, therefore, be discharged, with

costs.

2. The next question raised relates to the judgment of

Emma Deats against Jane B. Newell. This was a judgment

by confession on a bond and warrant of attorney. Mrs.

Newell attacks this judgment upon the ground that it was

without consideration. The evidence satisfies me that such
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was the fact. But the testimouy of Mrs. Newell further dis-

closes that the judgment was confessed without consideration-

and with the intent to defraud the creditors of Jesse F. DeatS'

and Jane B. Newell. This is a fair deduction from her own
evidence, and under such circumstances she cannot invoke the

aid of this court to relieve her from the situation in wliich she

has voluntarily placed herself. Pollock v. Price, 8 Vroom 44^

The rule to show cause obtained by her must, therefore, be

discharged, with costs.

3. The remaining question also arises on the judgment and

execution of Emma Deats against Jane B. Newell. This is

also attacked by Rauck, as a judgment creditor of Mrs,

Newell. His claim is, that the judgment was confessed with-

out any consideration and with an intent to defraud Mrs.

Newell's creditors. Such an objection may be made by

creditors and those representing them. Mu/ford v. Sfratton,

12 Vroom 466; Clapp v. Ely, 3 Dutcher 555; Evans v.

Adams, 3 Green 373. As before stated, the evidence is

conclusive that the judgment was confessed without any in-

debtedness existing and with an intent to defraud creditors.

The judgment and the execution issued thereon must there-

fore be vacated and set aside, as against Mr. Rauck and thfv

judgment creditors of Mrs. Newell who have applied by

these rules.

The money in court must remain until applied for by

the parties to whom it will be payable pursuant to thi&

opinion.

JONAS W. COLE AND THOMAS B. TAYLOR v. DAVID L.

CLIVER.

A person, arrested by a warrant out of a court for the trial of small causes^

the order for which was made on grounds which, under section 13 of

the Justice's Court act, {Rev., p. 540,) justify the issuing of a warrant
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only when the defendant is not a freeholder and resident of the

county, may set up that he was, at the date of the order, a freeholder

and resident of the county, as a defence ; sucli a defence is in the nature

of a plea to the jurisdiction, in abatement of the action.

On certiorari to the Burlington Common Pleas.

Argued at November Term, 1880, before Justices Van
Syckel and Magie.

For the plaintiff in certiorari^ W. D. Holt.

For the defendant in certiorari, J. H. Gaskill.

The opinion of the court was delivered by

Magie, J. The defendant, Oliver, was sued in a justice's

court by Cole & Taylor. On affidavits filed with him the

justice made an order, directing a warrant to issue against

Cliver, The grounds for the order were therein stated to be,

that there was a debt due from Cliver to Cole & Taylor on

an implied contract for goods sold and specified in the affi-

davit, that Cliver fraudulently incurred that obligation, and

that he was not, at the date of the order, a freeholder and

resident of the county. Upon this the warrant issued and

Cliver was arrested. He then filed a plea, alleging that he

was, at the commencement of the action, and had continued

ever since to be, a freeholder and resident of the county. The
plea concluded with a verification and a prayer of judgment

whether the court would take further cognizance of the action.

The justice declined to recognize this plea. As he states in his

docket, he decided that he had already settled that an order

for a warrant should issue on the affidavits filed, and he was

there to try the plaintifis' claim. He then proceeded to try

the ca-se on the merits. Judgment having been rendered for

the plaintiffs, Cole & Taylor, the defendant, Cliver, appealed.

When the appeal was called for trial, Oliver's counsel

moved for the reversal of the judgment of the justice and the
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dismissal of the action, upon the plea so filed and evidence

then offered and received in support thereof. The state of the

•case agreed on by the attorneys of the parties, shows that

when this evidence was offered, the counsel of the appellees

objected to it as irregular and offered to proceed to prove the

appellees' demand. The court, however, refused to proceed to

the merits of the case, but announced that they would receive

evidence from the appellees upon the question raised by the

plea. No evidence was offered on their part on that question.

The court, thereupon, reversed the judgment of the justice

and dismissed the suit, with costs.

If Cliver was a freeholder and resident of the county, he

was privileged from arrest by warrant out of any court for

the trial of small causes within that county except upon proof,

to the satisfaction of a justice, &c., of some of the particulars

•enumerated in the third subdivision of section 13 of the Jus-

tice's Court act. Rev., p. 540. That act, in respect to the issue

•of a warrant as a first process out of that court, differs some-

what from previous acts on the subject. It provides that

warrants shall only be issued in the cases enumerated in the

section above referred to. Those cases include two wIh'iv the

defendant is not a freeholder and resident of the county, and

one where the defendant is a freeholder and resident of the

county. In the latter case, there must be proof made to the

satisfaction of the justice that the defendant has assigned or

disposed of, or is about to assign or dispose of, all his land

lying in the county, with intent to defraud his creditors. This

provision, though differing in details, is identical iu its scope

and plan with that considered by Elmer, J., in Barcklow v.

Hutchinson, 3 Vroom 195, and held to confer such a privilege.

It seems unquestionable that, unless there is proof of a dis-

position or intended disposition of all his real estate in the

county with intent to defraud his creditors, a freeholder and

resident is entitled to claim immunity from arrest by warrant

out of a justice's court.

Such a claim to privilege as against the writ issued in an

action might always be interposed by way of defence. In the
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common law courts such defence was made by a plea to the

jurisdiction in the nature of a plea in abatement. 1 Chit. PL

383. Although pleadings in a justice's court are generally

•ore tenu.s, [Johnson v. Van Doren, Penn. 372,) and no writ-

ten plea, except of title and set-ofif", is necessary, and although,

in such cases, this defence may be made under the general

issue or upon a motion to dismiss, [Smith v. I an Houten, 4

Halst. 381,) yet a written plea is not objectionable. Such a

plea was interposed in Barcklow v. Hutchinson, and although

overruled, it is manifest that it M'as regarded by Elmer, J., as

a proper plea.

The plea filed in this case was an ordinary plea of privilege.

In a common law court, a replication would have been neces-

sary to put the cause at issue. In the court for the trial of

small causes no such formality of pleading was requisite.

That court is empowered to "hear and examine the respective

allegations and proofs " of the parties. The appellate court

is empowered to "hear and determine all appeals in a sum-

mary way." This plea was notice to plaintiffs of a proper

defence to their action. The issue thereon may be considered

as joined without any other pleading than the formal denial

inferred from the plaintiffs appearing and contesting the mat-

ter. The Court of Common Pleas could not io-nore that

issue as the justice had done. They were bound to try it, and

they did so.

The result which they reached on the trial of that issue,

was that the defendant had proved his plea. We cannot dis-

turb tliis result if there was any evidence to support it, and

we are bound to presume there was such evidence unless the

contrary clearly appears. That the defendant was a resident

of the county sufficiently appeared from the preliminary affi-

davit of tiie plaintiffs, and there was no contest on that point.

The contest was in respect to his being a freeholder of the

county. On that subject there was evidence of a devise to

defendant of an interest in real estate in that county. The

devise was before the court, and from it they inferred that

defendant was a freeholder of the county. There is nothing
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before us to show that such inference was not properly drawn.

There was evidence from which it might be drawn.

The two facts necessary to sustain this plea of privilege as

against this writ were adjudicated in favor of defendant, and

there was evidence before the court on which that adjudication

could be made.

The judgment of the Common Pleas must, therefore, be

affirmed, with costs.

STATE, AECHIBALD G. KING ET AL., PROSECUTORS, v.

JOHN REED, OTTO KOHLER AND CHARLES PINNELL,

ASSESSORS, AND THE TOWN CLERK OF THE TOWN
OF UNION.

1. A supplement passed in 1874, (Pamph. L., p. 732,) to au act to im-

prove Bull's Ferry road in Hudson county, &c., provides for the con-

struction of a sewer in said road.

2. It provides that certain commissioners should prepare an estimate of

the cost of the sewer and a map of the lands which would economically

drain into the sewer. This was done, and the map showed a drainage

area in the town of Union and the townships of West Hoboken and

Weehawken. Commissioners were, by the act, subsequently to be ap-

pointed to ascertain the entire cost of the improvement and divide it

among the three towns, and then to assess the portion assigned to eacli

town upon tlie lots lying within the drainage area of the town. This

was done.

3. Held, that the fact that one of the assessors not resident in either of

the towns held a mortgage upon land lying in the town of Union did

not disqualify him as one not a non-resident and holding property in

either of the townships to be assessed.

4. The lots assessed are divided into two classes, those fronting upon the

sewer and those separated from the sewer by intervening property h«ld

by other persons ; as to the latter class of lots, a natural stream of

water runs near some and traverses others, and after running through

lands of otiier persons, enters the sewer and by it passes into the river.

Held that these lots are not so connected with the sewer as to receive

any assessable benefit from it.

5. Held that the assessment to the towns was not necessarily to be limited
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to the amount of actual benefits received by the assessable land therein,

but the entire amount of tlie cost of the sewer was to be divided be-

tween the towns in proportion to such benefits and not in proportion

to tlie extent of the drainage area.

6. Held, that an assessment upon an entire tract as a single lot may be

good, altliough an assessment of the same amount upon all the tract in

parcels may, as to some of the a'^sessments, be bad.

7. Held, that tlie provision in the act for the assessment of the entire ex-

pense of the sewer upon the three towns in proportion to the benefit

received by the land in each town, is not void as an attempt to delegate

legislative power.

8. The act provides that each township shall issue bonds previous to the

completion of the work, to furnish money during its progress, and tliat

if after its completion and the assessment of the expense to the towns

it appears that any township had issued bonds in excess of its propor-

tion, the excess should be distributed to the other towns. Held, this

was not a provision designed to fix upon one municipality the debt of

another.

Eight writs were allowed upon the application of a number

of prosecutors to bring up an assessment for the construction

of a sewer in Hudson county. Upon motion it was ordered

that these writs should be consolidated and a single return

made to all.

The proceedings under review are taken in pursuance of

certain legislation wiiich had its commencement in 1872, in

"An act to improve Bull's Ferry road, in Hudson county,

from the northerly line of the township of Weehawken to the

Hackensaek plank road, and also the branch road leading

from Bull's Ferry road opposite Weehawken street, in the

town of Union, to Nineteenth, street in the township of

Weehawken."

By this act, John H. Bonn, Henry J. Rottman and Abram

Y. Duryea were appointed commissioners to improve and

widen the road.

In 1874, [Pdmph. L., p. 732,) a supplement to this act was

passed, providing for the construction of a sewer in the Bull's

Ferry and branch roads. The scheme provided was, in sub-

stance, as follows :

The original commissioners were empowered to propose
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plans, maps, and estimates, showing the position, size, extent

and probable cost of said main sewer or sewers, including the

cost of such parcels of land outside of said roads as might be

necessary to secure a proper outlet for said sewers.

The commissiouers were also to show the location and ex-

tent of the lands from which, with proper connections, water

and other drainage matter will economically drain into said

sewers, which lands were to be considered the drainage area

in the proceedings for assessment.

The commissiouers were to lay this plan, maj) and estimate

before a joint meeting of the town council and tiie committees

of the townships within which the drainage area might lie.

If those several bodies agreed to the said maps, plans and

estimates, or a modification thereof, and also the owners of a

majority of the land in that part of the drainage area included

in each of the said town or townships, then the commissioners

were to proceed with the work.

To enable the said owners of land to form an intelligent

opinion upon the question whether they should agree or dis-

sent, the said maps, [)lans and estimates were to be filed in the

city clerk's office of the town of Union within ten days after

the assent of town council and the township committees, and

two weeks' notice was to be given, and a period of thirty days

after the termination of sucii notice was accorded to the said

land-owners to file their dissent.

This part of the scheme was duly executed by the commis-

sioners. They made a map with an estimate of expenses and

filed it in the clerk's office of the town of Union.

It included within tiie drainage area lands within the town-

ship of West Hoboken, the township of Weehawken and the

town of Union. The plans and estimate were submitted to

a joint meeting of the town council and the committees of the

respective townships.

They assented to the plans. The plans were filed, and a

majority of the land-owners in neither of the townships or the

town filed their dissent within the thirty days after notice.

The said town council and the said township committees also
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agreed to advance all moneys necessary for said work, as re-

quired by section 5 of the act of 1874, before the said work

coukl be done.

The scheme provided for the payment for the sewers wa&

as follows

:

The commissioners were to issue improvement certificates,

which were to be redeemed by bonds or paid.

When the sewers were completed, then, on application of

the commissioners, the Supreme Court was to appoint three

persons, non-resident, and holding no property in either of the

townships, to be assessors. They were to ascertain the ex-

pense of executing the work, and then ascertain how much of

the sum is the benefit received by the property in each town

and township in the drainage area, in order that each town

and township may know the amount of this benefit in order

that bonds may be issued therefor.

The town and townships respectively were empowered to

issue bonds to the amount of the sum so assessed on each, and

the proceeds of these bonds were to be used in redeeming the

improvement certificates issued by the commissioners.

The assessors, after making the assessment as to the land in

each town and township generally, were to proceed further.

They were then to make an assessment on each separate lot

or parcel lying within the drainage area, according to the

benefits actually received by said lot or parcel. They were

to make a map of this assessment, delineating each lot, with

the owners' names thereon, and file it in the clerk's office of

the town or township within which the land lay. Notice was

to be given for the filing of objections, after which the asses-

sors were to correct, if necessary, and finally adopt the map.

All this was done in the present case. The amount of bonds

issued, however, was not limited to the amount of the assess-

ment to each town or township.

A supplement was again passed in 1S75, {Pamph. L., p.

302,) which provides for the issue of bonds previous to the

assessment, fixing the maximum amount of such issue at $15,-
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000 for West Hoboken, ^45,000 for the town of Union, and

$30,000 for the township of Weehawken.

In case any one of these shoukl issue bonds in excess of its

subsequent assessment it sliall be reimbursed by the other

town or townships, and the adjustment and ascertainment of

such excess shall be made by the assessors.

The above statement dis|)lays the general features of the

statute involved in the present contention. The remaining

facts <"an be better stated in connection with the discussion of

the legal questions arising thereupon.

Argued at June Term, 1880, before Justices Dixon,

and Reed.

Fur the prosecutors, J. B. Vredenburgh and /. W. Scudder,

For the defendants, Robert Oilchrist.

The opinion of the court was delivered by

Reed, J. The first objection which I shall consider is the

one alleging that Charles Piunell, one of the assessors, is dis-

nualitled to act as such.

The disqualification is alleged to arise from the fact that he

is the owner of a mortgage which is a lien upon lands situate

in the town of Union and also in the township of West

Hoboken.

The statute requirement is, that the assessors shall be per-

sons non-resident and holding no property in either of the

townships, and the report of the assessors states that those who

made it possess the requisite statutory qualification.

Mr. Pinnell is admittedly not a resident in either town;

and when I hereafter speak of towns, I shall include township

as well within the term.

It is urged that he is the owner of property within the

towns because it appears that he holds a mortgage upon lauds

lying therein. But a mortgage is a personal chattel and has

no situs but the domicil of the owner. The faci, that the
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land upon which it is an encumbrance happens to lie in the

prescribed territory does not bring Pinnell within the disquali-

fying clause of the statute. Nor do I see that Pinnell is so

interested in land which may be affected by this assessment,

as to disqualify him under the rule that a man cannot be a

judge in his own case.

If it be proven that Pinnell owns a mortgage upon land

located witiiin tiie drainage district in the town of Union,

yet it does not appear, either from the act under consideration

or the charter of the town of Union, that an assessment upon

such lot could disturb the lien of his pre-existing mortgage.

And at the time this assessment was made the same was

true of any general tax which might have been levied to pay

any difference between the assessment to the town and the

aggregate assessments to the lots within the drainage area

within the town.

I think, therefore, that nothing existed at the time of mak-

ing this assessment to disqualify Pinnell from acting in the

capacity of assessor.

The important reasons are those directed against the valid-

ity of the assessment, as made. The question of the legality

of the assessments presents two features, arising from the cir-

cumstance that the statute contemplates a double assessment.

The amount of the cost of the work is to be first divided

among the three towns, and second, the part so assigned to

each town is to be assessed upon the land lying within the

drainage district in the town up to the amount for which such

lands are actually benefited.

The assessment to the township of Weehawken is attacked

by the authorities representing that corporation, and by tax-

payers residing within its limits.

The assessment which distributed this sum among the lots

is attacked by the lot-owners, who also attack the township

assessment as being too large a sura to be imposed upon all

the lots within the drainage area in the township.

For a reason which will appear later, I will assume bow
that the assessment upon the township at large was correct,
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and consider the assessment upon the lots owned by the prose-

cutors. The lots upon which assessments are made are divisi-

ble into two classes. The first class includes the tracts which

adjoin the improvement, and the second class, those tracts

lying at a distance from the improvement, with the property

of others intervening.

Included within the first class are the lots of Mrs. I. C. B.

Davis, Mrs. Richards, two lots of Mrs. C. Duer, and a lot of

Edw. King ; and within the second class are the lots of Mrs.

McLane, Mrs. James G. King, Mrs. J. B. King, Jr., and A..

Gracie King.

In regard to the assessment upon the lots included within,

the latter class, I am unable to discover any ground upon

which they can be supported. As already mentioned in their

classification, none of them have any connection with the-

sewer, and between each of such lots and the sewer, lie tracts

of land over which the owners of tlie lots have no control.

To the owners of these lots no benefit can accrue from this

sewer as a conduit for sewerage until the construction of lat-

erals. State, Kellogg, pros., v. Elizabeth, 11 Vroom 274.

It is true, that because these lots are so disconnected from

the sewer it does not necessarily follow that a benefit may not.

arise from the flowage of surface water therefrom.

In this case I can perceive no benefit accruing to these lots

on this account. The assessors found that these lots were

benefited under the idea that there exists a connection between

them and tlie sewer by means of a natural stream of water

which traversed some and ran near other of the lots. This

stream, after running a long distance through and near these

lots, passes through the lands of the Hoboken Land and Im-

provement Company, and empties or passes into the sewer

about two hundred feet from its mouth, and so, by the sewer,,

passes into the Hudson river.

Now, the surface water naturally flows from these lots into-

this stream, and as a part of the stream uses the sewer for a

short distance before reaching the river. But it is apparent;

that the sewer has in no way improved the stream as a pass-



FEBRUARY TERM, 1881. 193

King V. Reed.

age-way for water. All this water flowed to the same destin-

ation, witli equal safety and advantage to property, before, as

since its enclosure in the sewer.

Nor as a means of carrying sewerage, could it connect the

land with the sewer so as to legally benefit the land.

If the stream could be legally used for such a purpose I do

not see that the sewer improves its efficiency for that purpose.

But there is no legal right to foul the water of this stream by

such a use, and the Hoboken Land and Improvement Com-

pany, or any. annoyed riparian owner, could enjoin such use

at will.

The stream can in no sense be viewed as a means of con-

necting the lots and sewer so as to cause a benefit to the lots

arising from the construction of the latter. I am unable to

discover any source of benefit at all to these lots, and if there

existed some such, yet the fact that the benefits were partly,,

if not entirely imposed on account of the utility of the sewer

for drainage purposes is sufficient to vacate the assessments-

upon these lots.

The assessments upon the other class of lots are not invalid

by reason of a want of facility for connecting with the sewer.

Are the several assessments too high ? This question pre-

sents two points.

First. Are any of the other lots assessed too low, and would

a proper assessment upon them diminish the amount to be

raised upon other lots, so as to reduce the assessment upon the

prosecutors' lots if tiie entire sum was properly distributed?

Secondly. Are any of the lots assessed more than the value

of their actual benefits ?

The evidence taken upon the second and incidentally upon

the first point, is too voluminous to recite in detail.

It consisted mostly in topographical descriptions of the

land, of the relative elevation of it and the sew^er, of the char-

acter of the land as sites for residences, of laying off the lots

in belts of laud, the first fronting on the sewer and the others

retreating successively for the purposes of assessment, and also

consists of evidence of the mode of constructing and the cost

Vol. XIV. n
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of the sewer. I shall only say that after a consideration of

the tt'Stiraony of Mr. Payne and Mr. Brush, the engineers,

and the parts of the remaining testimony that are material, I

do not think that the report of the assessors is overcome by

the proof.

No legal obstacle apjjears in the way of making the assess-

ments upon tiiese lots. The amount of benefits was a matter

of judgment. Only clear proof will justify us in concluding

that those fixed were erroneous. State, Hunt, pros., v. Mah-

iway, 10 Vroom 646.

Upon both points involved in this question the answer

must be in the negative.

The lots are not assessed too high, nor are the assessments

itn properly distributed.

The next question is, whether the assessment upon the

.township is properly laid.

The decision of this question not only affects the inhabitants

of that township but these lot-owners also. Because, if it ap-

pears that the entire amount assessed is too large, there must

be a re-adjustment and modification of the amount assessed

upon the lots, inasmuch as it appears that the entire amount

^of the tcwnship assessment has been imposed upon the lots.

It is contended that the assessments made by the assessors

npon tlic three towns are not properly proportioned. It ap-

pears that at the joint meeting of the town committees there

was an estimate made by the engineer who was present, of the

proportion of the expense which each town would incur. This

estimate was made at the suggestion of some one present, mem-

ber of a committee.

Tlie statute requires an estimate of the cost of the work

and the location and extent of the drainage district to be laid

before the meeting.

All this appeared upon the map, and in addition thereto

appeared the division of the cost between the towns, the divi-

sion being made upon the basis of the amount of drainage

area in the respective localities. It is now contended that the

j)roportions of the several amounts assessed should be the
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•same as the proportions existing in the engineer's division of

the estimated cost.

To illustrate the ground of the contention by figures, it ap-

pears that the estimated cost was $68,125.

This was divided by the commissioners as follows : to the

town of Union, $34,053.22; to the township of West Hobo-

ken, $18,511.08 ; to the township of Weehawken, $15,560.71.

The entire expense assessed is $71,482.60. This is divided

by the assessors as follows : to the town of Union, $30,-

106 08; to the township of Weehawken, $28,323.85; to the

township of West Hoboken, $13,715.59.

It is thus apparent that while the proportion of the estimate

for Weehawken township is less than one-fifth, the propor-

tion of the cost assessed upon the township is more than one-

third.

I am unable to see how the above contention of the prose-

cutors can be sustained. As it has already been stated, the

estimate was divided merely by considering the extent of the

drainable area in each town and township.

It was divided as a mathematical computation by the en-

gineer, to siiow what the relative amounts would be accord-

ing to the relative area.

But the statute clearly provides another method of adjust-

ing the relative amounts to be assessed. The standard con-

trolling the assessment is not area, but benefits.

Now, it is true that the production of a statement of the

<;ost of this work, with a map showing the extent of the drain-

age area and its location, will fail to afford definite informa-

tion as to the amount of such costs which will be assessed

upon any particular part of such drainage area according to

benefits. But this is nevertheless the plan which the statute

provides for this purpose.

It M^as as apparent at the time the township committees

gave their assent to the improvement as now.

There is no way by which the assessments can be made but

upon the principle of benefits. If the assessment has been

properly made in accordance with this rule, it is in accordance
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with the statute, regardless of the relative quantity of land in

the different towns.

Is the assessment to Weehawken sustainable as an assess-

ment for the proportion of the benefit received by the prop-

erty within the drainage district in said township?

As it already appears that certain parts of this land are in-

correctly assessed, and inasmuch as the same sum is assessed

by the assessors, first upon the land in bulk and then upon it

in parcels, it would seem, at a first glance, that the assessment

in bulk to the township must be incorrect; that if the assess-

ments upon any of the lots are vacated, then it must follow

that the assessment upon the whole tract must be vacated or

modified.

But it is clear, upon consideration, that there is a marked

difference between an assessment made upon an entire tract of

land and a number of assessments upon the same tract assessed

in parcels.

The aggregate amount of the several assessments may cor-

respond with the amount of the single assessment, and yet, the

latter be correct, and some of the former be excessive.

The totality of the assessments may be a fair estimate of

the value of the benefit to the entire tract, and yet it may be

injudiciously distributed.

In dealing with the several assessments the court is obliged

to reduce excessive, but has no power to increase insufficient

valuations. So it may follow that while i^eductions are made

in these assessments, the value of the benefit to the entire tract

may be i^epresented by the sum of the lot assessments as orig-

inally made.

Again, it is clear from a reading of the seventh section of

the statute, that the amount "assessed against the township"

(in the language of the eighth section) is not limited to the

value of the actual benefit received by the lands therein.

The whole amount of the expense, irrespective of present

actual benefits to the land in the several townships, was to be

broken up among the three towns.

Therefore, while it happens in the present case that the
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assessor found that the lots were benefited up to the amount

assessed against the township, yet a reduction of the former

assessments because of the absence of an actual benefit, does

not necessarily involve a reduction of the township assessment

which is not limited to actual benefits. It is true that the

amount of benefits controls the imposition of both assessments.

In one it fixes the limit of the levy, and in the other the

standard of its apportionment among the towns. But as the

vacation of one or more of the lot assessments does not prove

that the value of the entire tract is over-valued, so it cannot

demonstrate that the proportions are incorrectly struck by the

assessor, inasmuch as the proportions depend upon the relative

benefit to the entire lands in each town.

Besides, it must be remembered that on dealing with pro-

portion, we must consider not one, but each several subject of

comparison to evolve the proper comparativ.e relation.

Not the land in Weehawken alone, but the land in Union

and West Hoboken as well, must be the subject of considera-

tion in making an adjustment of proportions, and equally so

in reviewing such an adjustment.

The adoption of a rule that leads to an over-valuation of

the lands of one, may lead to a commensurate over-valuation

in each of the other towns, and so the proportions may still be

maintained.

Thus it follows that proof of the over-valuation of the

benefits to one tract would furnish a strong, but not conclu-

sive argument against the accuracy of the proportion of bene-

fits between this and the other tracts.

I have said that an assessment of benefits to a tract of land

as an entirety, and to it in parcels, may lead to the vacation

of some of the latter and yet not affect the former.

This was said upon the supposition that some of the re-

maining parcels may have been under-valuefl. There is, how-

ever, another view which leads to the same result, and that is,

that a tract of land held by one title mav legally receive more

benefit than the same tract held by different titles.

If a tract of land is so situated that connection with a sewer
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can be economically made without passing over the land of

another, there is no legal rule that forbids an assessment for

the benefit that shall accrue to the whole of it; but if it is cut

up into lots, with various owners, and only one of the lots lies

so as to be drainable without crossing the land of others, that

lot alone is actually benefited.

It seems to me that the assessors, in making their assessments

to the towns, should not take the aggregate of actual benefits

to lots, but the benefits to the land considered as an entire

tract. If the first method is adopted the following would be

the probable result: one town would have a belt of land

lying upon the constructed sewer, and a smaller territory lying^

apart from it.

The first tract can be a&sessed. Another town has a small

lot fronting and large territory lying not adjoining, but a

short distance therefrom ; the latter lot is not assessable.

Taking actual benefits as the rule, a large debt would be im-

posed upon one, and a small debt upon the other town.

The latter town, by building a lateral sewer at a small ex-

pense, could connect all the land, assess it for the entire work^

and repay itself entirely.

The other town having no such land unassessed is compelled

to pay its debt by general taxation. Treating the property in

each township as an entire subject matter for assessment, this

manifestly unjust result could not follow. I see no difficulty

in the way of so treating it.

The township, as a political subdivision of the state, would

have no difficulty in securing and exercising the right to make

the connection, the want of which, and the want of certainty

of ever having which, is the ground of the rule that no benefit

accrues to the priv^ate owner of disconnected lots.

This is what I think the assessors have done. While the

fact that they took no notice of the want of connection with

the sewer of certain lots, invalidates the lot assessments, yet I

do not think the method of ascertaining the proportion of

benefits was illegal. Neither do I think it is shown that the
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assessors erred in judgment in the actual determination of the

amount of relative benefits.

From a careful consideration of the testimony, taking the

slope of the lands to and from the line of the sewer, the rela-

tive amount of frontage upon the sewer, the cliaracter of the-

laud, with its capacity for improvement, as well as its im-

proved condition, I do not think that the report of the asses-

sors has been overcome.

Another reason is directed against the act of the assessors in

adjusting the amount of assessments against the towns and ii>

fixing the amount of bonds issued by one town in excess of

its proportion of expense upon the other towns, by direction

of the supplement of 1875. As we have stated in the prelim-

inary recital of the provisions of the statutes authorizing this-

work, the original act provides for an assessment of the entire

expense of the work upon the three towns after the ascertain-

ment of the expense, and then provides for the issuing of

bonds by each town up to the amount of its portion of the

general burden.

The supplement of 1875 provides for the issuing of lx)nds'

previous to the completion of the work, arbitrarily fixing the

maximum amount of bonds to be issued by each town. After

the completion of the work and consequently after the assess-

ment to the towns of their piopiutions of the expense, it pro-

vides that if any town had issued bonds in exceas of the sub-

sequently ascertained j)()riion of the expense which it should

pay, then such excess should be distributed to the otlier towns-

in accordance with the ascertained proportions of benefits.

This the assessors did, and they reported that Weehawkea

township had issued bonds in excess of its proportion, and the

other towns had i&sued bonds to an amount less than their

respective proportions, and adjusted the amount in accordance

with such finding.

All this action by the commissioners is attacked on the

ground that the statute which authorized it, is void, as an

attempt to delegate legislative power.

It is contended that the statute confers upon the assessors



200 NEW JERSEY SUPREME COURT.

King V. Reed,

the power to fix debts upon these towns, and therefore con-

flicts with the rule enunciated in the case of Slate, Gaines,

pros., V. Hudson Avenue Comm'rs, 8 Vroom 12. In that

case it was lield that a statute that left to the discretion of a

board of commissioners, in what proportion the expense of

laying out and opening a public avenue should be imposed

upon the townships of a county, was beyond the legitimate ex-

ercise of legislation.

It was held that a statute of this kind must itself distribute

the burden or prescribe a standard by whicii such distribution

is to be made.

Tlie present act differs from that then under consideration,

in the one material feature, that this act does provide a stand-

ard, and that standard is an equitable one, being the propor-

tionate benefits receiv^ed by tlie property in each town.

As held in the case just mentioned, the legislature must de-

signate the rule of taxation, but the method of executing

the law in accordance with the rule is administration and not

legislation.

Says Judge Cooley: "If the rule is prescribed which in

its administration works out the result, that is sufficient; but

to refer the making of the rule to another authority would be

in excess of legislative authority." Cooley on Taxation 50.

I think that the legislature, instead of fixing upon each of

the townships aifected by this work an arbitrary sum, acted

wisely, as well as constitutionally, in fixing a standard of ap-

portioument—the very best that could be devised. I also

think that the other view is untenable, which would treat the

adjustment of the excess of amount of bonds issued by a town-

ship, under the supplement of 1875, as the placing of the debt

of one township upon another.

The issue of bonds under that supplement was to afford an

•efficient way to raise money during the progress of the work;

of course the faith of the township was pledged for their pay-

ment, and in that sense, this amount was a debt.

But it was not fixed as a permanent debt, only as an obliga-

tion to secure an advance for the benefit of all the towns.
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The credit of each town was loaned for the common benefit,

until the debt of each could be fixed finally, and the final

assessment did so fix it. It then first became a finality.

The result to which I have arrived is, that the assessments

upon the lots of Mrs. McLane, Mrs. James G. King, Mrs.

James G. King, Jr., and A. Gracie King must be set aside,

and the remaining assessments affirmed.
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A statute which purports to authorize the prosecution, trial and punish-

ment of a person for an offence previously committed, and as to which

all prosecution, trial and punishment were, at its passage, already-

barred according to pre-existing statutes of limitation, is unconstitu-

tional and void.
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For the state, C. T. Cowenhoven, prosecutor of the pleas of

Middlesex county.

The opinion of the court was delivered by

Dixon, J. An act passed March 18th, 1796, {Pat. L.^

203
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p. 208,) entitled " An act for the punishment of crimes," pro-

vided ill section 73, that no person should be prosecuted, tried

or punished for any offence not punishable with death, unless

the indictment for the same should be found within two years

from the time of committing the offence. This law continued

in force, without change, until March 14th, 1879, when a

proviso was added to the effect that, for a certain class of

offences, a person may be prosecuted, tried and punished

^' where the indictment has been or may be found within five

years from the time of cpmraitting the offence." Pamph. L.

1879, p. 183.

In September, 1879, the plaintiff in error was indicted in

the Middlesex Oyer for an offence of the class last mentioned,

and upon his trial, it appeared that his misdemeanor was com-

mitted more than two years before March 14th, 1879. He
therefore insisted upon an acquittal under the statute of 1796,

but the defence was overruled and he was convicted. The

conviction having been affirmed by the Supreme Court, is

now before this court, and the question presented by the

record is, whether the defence set up at the trial is valid in

law.

If the act of 1879 reached offences which, at the time of its

passage, had become dispunishable by force of the law of

1796, then the judgment below is legal, otherwise not.

Upon the trial and in argument here, the question was

treated as depending solely on the power of the legislature.

It was conceded that the language and purpose of the amend-

ment of 1879 embraced the plaintiff's case, but it was denied

that at so late a date a valid law could be passed to punish his

crime. We will dispose of the case upon the question thus

presented.

The plaintiff's first position is, that by the lapse of two

years he acquired a vested right not to be prosecuted or pun-

ished for his offence, which the legislature could not take

away.

In considering this position, an analogy which is obviously

suggested, is that of statutes for the limitation of civil actions.
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It is well settled that such laws usually relate to the remedy

and not directly to the right. They are not to be considered

as elements entering into contracts, for, it is said, parties do

not look forward to a breach of their bargains, but to the

performance. Ogden v. Saunders, 12 Wheat. 213; Don v.

Lippmann, 5 CI. & Fin. 1.

Hence, in the United States, it is held that a law passed

subsequently to a contract, and changing the period of limi-

tation, is not necessarily a law impairing the obligation of the

contract, (3 Pars, on Cont. 557,) and, ordinarily, courts dis-

regard the limitation fixed in the place of the contract or tort,

and enforce only that of the lex fori. Gulick v. Loder, 1

Green 68 ; Townsend v. Jemison, 9 Hoio' 407.

But, since it is a general and indisputable rule, that where

there is a legal right, there is also a legal remedy by suit or

action at law, (8 Blank. Com. 23,) it follows that where the

remedy by action is tolled, the right also is legally extin-

guished, so far forth as that remedy was necessary for its en-

forcement.

Usually the bar of a statute limiting transitory actions is

said not to extinguish the I'ight, because such actions may be

brought anywhere, while the statute can have no effect be-

yond the territory of the sovereign that enacted it ; therefore,

the right remains to support such action wherever the lex fori

will permit it to be brought. But, even under these statutes,

if the subject matter of an action and the opposing claimants

of the right have continued within the same jurisdiction until

the statutory term has expired, the title is transferred to him

in whose favor the bar exists, and that title will be recognized

and upheld in the tribunals of other states, as well. Newby's

Adm'rs V. Blakey, 3 H. & 31. 57 ; Brent v. Chapman, 5

Cranch 358; Shelby v. Guy, 11 Wheat. 361 ; Thompson v.

Caldwell, 3 Lit. {Ky.) 137 ; Story's Conf. of Laws, § 582 6;

Huber v. Steiner, 2 Bing. N. C. 202 ; Don v. Lippmann, 5 CI.

& Fin. 1.

In regard to local actions, the bar of the local statute ex-

tinguishes the right, so far as the suit prohibited is the legal



20d COURT OF ERRORS AND APPEALS.

Moore v. State.

means of vindicating the right. Thus, in England certain

possessory actions existed for enforcing the right to possession

of lands ; when these actions had become barred, the right of

possession was transferred to him that before had possession

only, and the former owner had the mere right of property.

3 Black. Com. 194; Taylor v. Horde, 1 Burr. 60, 119. But

when, as by a Jamaica statute, it was provided that after seven

years' {)Ossession of land under a deed, the act might be

pleaded in bar in any suit, claim or demand brougiit against

the possessor by any person whatsoever, then it was decided

that the possession was converted into a positive, absolute title

against all the world. Beckford v. Wade, 17 Ves. 87.

And it has been repeatedly adjudged that a statute which

bars all remedy, gives a perfect title, with all its incidents.

Knox V. Cleveland, 13 Wis. 249 ; Moore v. Luce, 29 Penna,

St. 262 ; Leffingwell v. Warren, 2 Black [U. S.) 599; 2 Wash.

Real Prop. 574 ; Cooky's Const. Lim. 365.

In Moore v. Luce, Chief Justice Lewis said, " laws never

deliberately take away all remedy without an intention to de-

stroy the right. When all remedies are taken away after a

specified period of neglect in asserting rights, and when this

is done for promoting the best interests of society, the right

itself is destroyed." Said Judge Swayne, in Von Hoffman v.

City of Quincy, 4 Wall. 535, 552, "without the remedy, the

contract may, in the sense of the law, be said not to exist."

And Washington, J., in Green v. Biddle, 8 Wheat. 1, 76,

" if there be no remedy, the law necessarily presumes a want

of right."

Now, in all these classes of cases, the courts have decided,

that the rights acquired by reason of these statutes of limita-

tion, whether they were rights of property or simply rights

to defeat suits, and whether the suits arose ex contractu or ex

delicto, could not be taken away by the repeal or modification

of the law.

In Wright v. Oakley, 5 Meic. 400, 410, Chief Justice Shaw

intimated that it might not be proper, in technical strictness,

to say that a man had a vested right to plead the statute of
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limitations, so that it could not be taken away by an express

act of the legislature ; but he declined to give such an effect

to the statute then before him or definitely to concede that any

enactment could so operate. In Ball v. Wyefh, 99 ^fass. 338,

the court still expresses "grave doubt" of the authority of the

legislature to give an action after the bar of the statute is com-

plete. But otl'er tribunals have gone further than the expres-

sion of doubts, and have distinctly denied the existence of

such authority. In the following cases it was directly ad-

judged that the legislature had not the power. Naught v.

O'Neal, 1 III. 36 ; Sprecker v. Wakel(n/, 1 1 Wis. 432 ; Parish

^. Eager, 15 Wis. 532; Bagg's Appeal, 43 Fmna. St. 512;

McKinney v. Springer, 8 Black/. 506 ; Stipp v. Brown, 2 Ind.

"647; Davis v. Minor, 1 Hov\ (i/i«.s.) 183; Woodman v. Ful-

ton, 47 M'ss. 682 ; Martin v. Martin, 35 Ala. 560 ; Girdner

v. Stephens, 1 Heisk. 280; Atkinson v. Dunlap, 50 Me. Ill

;

Ryder v. Wilson's Ex'rs, 12 Vroom 9.

This conclusion has usually been grounded uj)on the gen-

eral principle that it is not within the appropriate sphere of

legislative action to pass laws taking away vested riglits with-

out the fault or neglect of their owner; and perhaps, in some

states, there was not, at least until recently, any express con-

stitutional prohibition against the exercise of such a power.

Nevertheless, that it was forbidden by fundamental principle,

is established, (to adopt the language of Chief Justice Kent, in

Dash V. Van Kleeck, 7 Johns. 508^,) by a "train of authority,

declaratory of the common sense and reason of the most civil-

ized states, ancient and modern, sufficient to put it at rest, and

to cause not only the judicial, but even the legislative author-

ity to bow with reverence to such a sanction." But, besides,

there is, in tiie bill of rights forming part of the constitution

of this state, a declaration, which, I think, plainly implies

such an inhibition, viz., "that all men have a natural and in-

alienable right of enjoying and defending life and liberty, and

of acquiring, possessing and protecting property;" for it seems

idle to assert, in an instruuient designed to indicate and limit

the powers of government, that a right is natural and inalien-
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able, if it can be destroyed or taken away by the mere will of

the legislature. Moreover, there is now, I apprehend, incor-

porated in the constitution of the United States, a restriction

upon the states whicii effectually prevents the wielding of

such authority. Article XIV., section 1, of the recent amend-

ments, declares that "no state shall deprive any person of

life, liberty or property, without due process of law." It may
be impossible, it certainly would be presumptuous, to attempt

to frame a definition of " due process of law," which shall

embrace all and only all the cases which a just mind will per-

ceive to be included in it; but if an enactment of the legisla-

ture which purports simply to strip a man of his right to

protect his property, be such process, then the provision is not

of sufficient value to warrant its insertion in the organic law.

That such a statute is not " the law of the land " or *' due

process of law," is clearly averred and maintained in David-

son V. Neiv Orleans, 96 U. S. 97, and in Maxwell v. Goetschius,.

11 Vroom 383, and aises there cited.

It thus, then, appears to be settled by numerous decisions

in civil causes, that when a right of action is barred by a

statute of limitations, it cannot be revived by act of the legis-

lature, and that when such a right is so barred in favor of

one having possession of property, (if there be no conflicting

jurisdictions,) the possessor becomes the owner of the prop-

erty, with all the incidents of ownership, and his title cannot

be impaired by subsequent legislation. Whether these deci-

sions rest upon express constitutional declarations, or upon

still deeper principles, underlying all popular government, is

not so important to the present inquiry as is the fact that the

stability of their foundation is assured.

We come now to examine whether the rights and liabilities

consequent upon crimes are analogous to those which attend

civil injuries, what effect our statute of limitations purports to

have upon such consequences, and whether there are as

strong reasons as in civil matters for considering that effect

permanent.

Before committing any offence, the citizen had a natural
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and absolute right to life and liberty. By his offence, the

state acquired the right to deprive him of life or of liberty to

the extent prescribed by the violated law. The citizen re-

mained in possession of life and liberty, but his possession was

liable to be disturbed by means of a prosecution to be institu-

ted by the state according to law. His offence, however, was

local, and subjected his possessions to impairment only within

the jurisdiction whose laws he had broken. In these respects,

the relation between the offender and the state corresponds to

that between one having the possession of land without the

right of possession and one entitled to invade that possession

by action at law. In both cases, there is a right of suit which

must be pursued, if at all, within and under the laws of a

single jurisdiction, and, in both cases, the wrong-doer holds a

possession which only such legal prosecution can take away.

In view of this position of things, the statute of limitation

declares that no person shall be prosecuted, tried or punished

for an offence unless the indictment be found witliin two years

after the crime. This, in effect, enacts that when the specified

period shall have arrived, the right of the state to prosecute

shall be gone, and the liability of the offender to be punished,

—

to be deprived of his liberty,—shall cease. Its terms not only

strike down the right of action which the state had acquired

by the offence, but also remove the flaw which the crime had

created in the offender's title to liberty. In this respect, its

language goes deeper than statutes barring civil remedies

usually do. They expressly take away only the remedy by

suit, and that inferentially is held to abate the right which

such remedy would enforce, and perfect the title which such

remedy would invade; but this statute is aimed directly at

the very right which the state has against the offender, the

right to punish, at the only liability which the offender has

incurred, and declares that this right and this liability are at

an end. Corresponding provisions in a statute concerning

lands would undoubtedly be held to extinguish every vestige

of right in him who had not asserted his claim, and to perfect

the title of the possessor. Giving them the same force regard-

VOL. XIV. o
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ing crimes, they annihilate the state's power to punish, and

restore the oiFender's rights to their original status.

The next question is, whether this condition is as permanent

and unassailable by subsequent legislation as it would be if it

pertained to civil rights and remedies.

If the legislature, by declaring that because of the lapse of

time it will withhold ail remedies, transfors tlie property of

one citizen to another, so absolutely that no after-enactment

can restore it, does the legislature, by declaring that for the

same cause its own right to proceed against the life and liberty

of the citizen has ceased, obliterate its own claim so absolutely

that no after-enactment can restore it? It should seem that

he who gave a negative answer to this inquiry ought to furn-

ish cogent reasons for his position. To the common sense, it

would appear that the power of the state to waive a forfeiture

to itself was at least as complete as its authority to deny

remedies to its citizens, and that life and liberty were entitled

to a shield as impenetrable as that of property.

But let us see whether the bases upon which the inviola-

bility of property is said to rest, underlie also life and liberty.

It is asserted that it is not within the appropriate sphere of

legislation to take away vested rights of property without the

fault or neglect of their owner; that government exists to guard

such rights, not to destroy them. So far as this is true, it is axi-

omatic ; no advocate of free institutions will deny it; none can

prove it. I avow the same principle as to life and liberty. But it

may be alleged that, in the case in hand, these rights are assailed

because of the crime of their possessor. The answer is, that

notwithstanding that crime, they had resumed their natural

character. And if it be suggested that after the so-called

resumption, they still remained subject to a change of legisla-

tive purpose as to the state's duty to punisii crime, the query

then arises, why rights of property acquired under limitation

laws, do not also remain subject to a change of hgislative

purpose as to the state's duty to furnish remedies for private

wrongs. The duties are equally obligatcy; and we are

brought back to the assertion thai the rights are alike pro-
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tected by fundamental principle, an assertion to be either

accepted as an axiom or rejected.

Then, as to express restraints upon the legislature. We
have seen that the bill of rights of New Jersey places first

among those which are natural and inalienable, that of enjoy-

ing and defending life and liberty, and that the federal amend-

ment enumerates these blessings before property, as possessions

of which no state shall deprive any person without due pro-

cess of law. Certainly no inference unfavorable to the claim

of the plaintiff in error can be drawn from these provisions.

But it is intimated that the prohibition against taking private

property for public use without just compensation implies a

prohibition against taking such property for private use, even

with compensation ; and it is urged that as there is no such

enactment whence to infer similar protection to life and lib-

erty, therefore such protection is wanting. I cannot think it

reasonable to draw such an inference from such premises.

The same line of argumentation would lead to the position

that, if there were no other express constitutional restraint,

life and liberty could be taken away arbitrarily by the legis-

lature, for either public or private convenience, and without

any attempt at compensation. Such a conclusion is utterly

inadmissible, because utterly repugnant to our ideas of the

purposes of the social compact. On the contrary, life and

liberty can be taken away by the legislature, never for private

convenience, nor ever for public convenience, save in those

junctures where the preservation of society is the motive for con-

ceding the power. The personal right needs not to be proved,

but the necessity of the public power must be established.

Then if, on the other hand, we regard the sphere in which

it is admitted that the state may invade the right of personal

security, it will be evident how many other express restraints

our constitution has placed upon this power. The only pro-

vince in which such authority is called into constant or even

frequent exercise, is for the detection and punishment of

crimes. But in this domain, the presentment or indictment

of a grand jury must precede the citizen's being held to
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answer, except in matters particularly enumerated; he must

have the privilege of the writ of habeas corpus, unless in

rebellion or invasion the public safety requires its suspension;

he is entitled to be released on reasonable bail, save in capital

cases ; he has the right to a speedy and public trial before an

impartial jury, to be informed of the nature and cause of the

accusation against him, to be confronted with the state's wit-

nesses, and to have compulsory process for his own, and to

have the assistance of counsel in his defence ; if" acquitted, he

cannot be again tried for the same offence ; if convicted, no

excessive fine or cruel and unusual punishment may be im-

posed. Certainly, no such guards are thrown by the organic

law around the rights of property, as these with wliicii it pro-

tects life and liberty, against the state ; and if it can be gath-

ered from that instrument that the legislature cannot take

away from the citizen a title or a defence for property which

he has acquired under the law, a fortiori must it be thence

deduced that such a power may not be wielded against life or

liberty.

Thus, we conclude that every reason which has pressed

courts to ascribe finality to the limitation of civil remedies,

when once it has attached, impels this court to predicate the

same conclusiveness of the bar against criminal prosecutions.

See Thompson v. State, 54 Miss. 740.

Just iiere it may be proper to notice two objections that are

presented against this decision. One is mentioned in the opin-

ion of the learned Chief Justice in this case before the Supreme

Court, to wit, that it seems to run into the absurd for a crim-

inal to assert an indefeasible right as against the legislature,^

not to be tried or punished for his offence after a specified

time, for such a claim, he says, assumes the semblance of an

assertion that tiie criminal act was done in reliance on such an

expectation. Such is the respect entertained for this skilled

jurist and logician by the bench and bar of the state, that to

dissent from his deliberate conclusions creates in the mind an

uneasy apprehension of mistake ; but one cannot help seeing

that, in making the foregoing statement, he has overlooked
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the fact that in civil matters, tlie iiidefeasibility of the bar is

not made to at all dc[)end upon the notion that the statutory

limitation entered into the thoughts of the defendant when

doing tlie act to be defended. This idea is expressly repudia-

ted in the cases, for, if of any force, it would make the statute

unchangeable as soon as the prescribed term began to run, a

claim which no court has ever sanctioned. It is a defence

acquired, not the hqpe of one, which is indefeasible. Until

the fixed period has arrived, the statute is a mere regulation

of the remedy, and, like other such regulations, subject to leg-

islative control; but afterwards, it is a defence, not of grace,

but of right; not contingent, but absolute and vested; and,

like other such defences,'not to be taken away by legislative

enactment.

The other objection is suggested by Mr. Bishop in his trea-

tise on Statutory Crimes, section 266, to the effect that a crim-

inal statute of limitations simply withholds from the courts

jurisdiction over the offence after the specified period, and it

is competent for the legislature to revive the old jurisdiction

or create a new one, when the prosecution may proceed.

Evidently the same doctrine wcnild upset the uniform train

of decisions in civil causes—and moreover, it would be a

strained and unnatural interpretation of our act to say that it

simply withholds jurisdiction from the courts. Its language

is " no person shall be prosecuted, tried or punished." It

does not relate to the courts, but to the person accused. The

answer which, under it, the defendant must make to an accu-

sation before the tribunal which once had the right to punish

him, is, not that the court has no jurisdiction to inquire into

his guilt or innocence and pass judgment, but that, after in-

quiry, the court must pronounce judgment of acquittal. And
probably no one would contend that after such judgment, any

change in the law could legally subject the defendant to a

second prosecution. Yet, I suppose, an acquittal by a court

without jurisdiction, is void. Hawk. PL Cr., hk. 2, cA. 35.

It cannot be maintained, then, that the act impairs jurisdic-

tion.
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We now come to a second position taken by the plaintiff in

error, that the statute of 1879, so far as it purports to reach

his case, is an ex post facto law. If it be, it is expressly pro-

hibited by l)oth state and federal constitutions.

It has already been seen that at the time this act was

passed, the plaintiff was, under pre-existing laws, relieved

from all liability to punishment for his offence, and if there

be now any such legal liability, it is because that liability has

been created by the statute in review. The question there-

fore is, whether a law which creates a liability to punishment

for a preceding offence is an ex "post facto law.

Ex post facto laws are, in a general sense, enactments after

the facts to wiiich they relate, and <?he expression would in-

clude both criminal and civil statutes. BurnlVs L. Die, sub'

nom. In Den v. Goldtrap, Coxe 272, a. d. 1795, Chief

Justice Kiusey, in the Supreme Court, said of a law for the

recording of pre-existing mortgages, " tliis ac'", sti'ictly speak-

ing, is ex post facto." Not long afterwards, the same court

adjudged a statute declaring that in certain cases payments

made in continental money should be credited as specie, [Pat..

L., p. 172,) to be an ex post facto law, and as such, unconstitu-

tional, 4 Halst. (Appendix) 444 ; and in State v. Parkhurst^

decided in 1802, and reported in the same a})pendix. Chief

Justice Kirkpatrick said that a law depriving a man of one

office because of his holding some other office, might, perhaps^

be questioned as an ex post facto law. See, also, Justice John-

son's references in appendix, 2 Peters 681.

But it has now long been settled that as used in our consti-

tutions, the phrase embraces only retrospective statutes of a

criminal or penal character. To what extent it includes these^

is not definitely determined. It has sometimes been said that

at the time of the adoption of the federal constitution, the

words had acquired a fixed meaning as a technicaJ term ; but

a reference to the citations already mentioned shows that this

statement is not exactly true, and in Calder v. Bull, 3 Dall.

395, Judge Chase says " the words ex post facto law have not

any certain meaning attached to them." Before the constitu-
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tion, Blackstone's definition, so called, is the only one referred

to as giving the words precif^iou. I think it is doing the illus-

trious commentator injustice to consider his language as tan

attempt to define the term. He was speaking of the necessity

of having rules prescribed, made known, before they became

obligatory, and after mentioning one iniquitous practice in

this regard, he says "there is still a more unreasonable

method than this, which is called making of laws ex post

facto; when, after an action (indifferent in itself) is commit-

ted, the legislature, then for the first time, declares it to have

been a crime, and inflicts a punishment on the person who has

committed it," To me, this appears rather an illustration

than a definition. Doubtless, the class he specified was ex

post facto, and perhaps the most glaring instance of the injus-

tice of such laws, which was the thought he was aiming to

present; but it hardly seems probable that he considered his

illustration as embracing all possible cases. However this is,

it cannot be disputed that the accuracy of this so-called defini-

tion was early denied, and it lias never been received as com-

plete; for a law increasing the punishment of former crimes

is as clearly ex post facto as one inflicting punishment for a

previous innocent act.

In Ex parte Garland, 4 Wall. 333, Mr. Reverdy Johnson,

arguendo, {p. 365,) quotes two other definitions by English

writers, viz., that such a law is one " made to meet a particu-

lar offence committed," and that it is "a law enacted pur-

posely to take cognizance of an offence already committed.'*

These definitions differ from Blackstone's in the only particu-

lar wherein the latter fails to cover the case in hand. They

do not regard as essential the innocence of the act for which

the penalty is imposed.

Turning now to authorities since the constitution was

framed, we first notice the Federalist ; but all the light which

it afibrds is in the eighty -fourth number, by Mr. Hamilton,

where, however, he merely repeats the illustration of Justice

Blackstone. This, therefore, is not a perfect guide.

."N«xt comes the case of Calder v. Bull, 3 Dall. 386, one
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cited more frequently than any other. Of this case, it may be

remarked that the only question before the court was whether

a law of Connecticut granting a new hearing in a civil cause

was forbidden as being an ex post facto law; and when the

court determined that the interdict did not extend to civil

statutes it decided the cause. What was said, tlierefore, by

Judge Chase as to the kind of criminal statutes prohibited,

was fairly obite?' dictum. But in the course of his remarks he

mentions four classes of laws which he considers ex post facia

within the words and intention of the constitution, and his

classification has often been repeated by judges and text-

writers in discussing the subject. Still, it may not be pre-

sumptuous to say that doubts may be entertained whether his

fourth class does not include causes outside of the proliibition,

whether every law that alters the legal rules of evidence and

receives different testimony than the law required at the time

of the commission of the offence, in order to convict the

offender, is an ex post facto law. Mr. Bishop declines to

assent to it, and Chief Justice Beasley mentions it with a

" perhaps," and it is easy to see that it may entrench too far

upon legislative control over mere methods of procedure. But

it is plain that Judge Chase's classes extend much beyond

Blackstone's expression. It seems to me, also, that Judge

Chase did not consider his classes as exhaustive, for he closes

them with the remark that "all these and similar laws are

manifestly unjust and oppressive," an allusion, doubtless, to

the characteristics by which he had formulated his rules.

The statute in hand is not covered by any of these classes,

unless possibly by the fourth, but as that is of questionable

propriety, it may be passed by. Looking, however, away
from his classification to what he states to have been the mo-

tive for and principle sustaining the edict, we find him using

language which easily embraces the present case. Among the

unrighteous acts of the British Parliament, which moved the

framers of this government to set up this restraint, he says,

*' at other times they inflicted punishment where the party

was not by law liable to any punishment;" which means, of
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course, not liable by any law in existence before the unjust

law itself was passed. This phrase exactly describes the

operation of our statute of 1879 upon this plaintiff. The law

inflicted punishment upon liini who was not, by pre-existing

law, liable to any punishment. Again, the judge says, " the

plain and obvious meaning and intention of the prohibition is

thi.v, that the legislatures of the several states shall not pass

laws after a fact done by a subject or citizen, which shall have

relation to such fact and shall punish him for having done it."

If this be true, then is this law forbidden ; for it was passed

after the act done by the plaintiff, and it had relation to such

act, and punished him for having done it ? He further says,

" the prohibition is an additional bulwark in favor of the per-

sonal security of the subject, to protect his person from pun-

ishment by legislative acts having a retrospective operation."

Then, behind this bulwark, the plaintiff's person must be

protected from punishment by this legislative act having a re-

trospective operation. So, in Calder v. Bull, the judges refer

to the constitution of Delaware as proliibiting ex 'post facto

laws, in these words :
" Retrospective laws punishing offences

committed before the existence of such laws, are o()pressive

and unjust, and ought not to be made." Language could not

more completely embrace this statute in its relation to the

plaintiff. The words of other state constitutions are not so

plainly applicable; thus, those of Maryland and North Caro-

lina declare "that retrospective laws punishing facts commit-

ted before the existence of such laws, and by them, only declared

criminal, are oppressive, unjust and incompatible with lil)ei'ty:

wherefore, no ex post facto law ought to be made." One

clause in this paragraph prevents the inclusion of the statute

now before us in the class thus described, but it is noticeable

that the interdict is not limited to that class, but extends to all

€x post facto laws ; and it is conceded that such are those pro-

viding penalties for previous acts which were criminal uyider

other laws.

The next indication of the meaning of the phrase is Chief

Justice Marshall's justly lauded expression in Fletcher v. Peck^
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6 Cranch 138 : "An ex post facto law is one which renders an

act punishable in a manner in wiiich it was not punishable

when it was committed." If this be an exact definition, then

an act to change the penalty of murder or treason previously

committed, from death to a fine, would be void. But if even

Marshall's terse language be as broad as Chancellor Kent de-

clares it is, it includes the present statute, for, he says, it ex-

tends to laws passed after the act and affecting a person by

way of punishment for that act, either in his person or estate.

1 Kent's Com. 409. That is precisely the force ascribed to

this law against the plaintiff.

These instances sufficiently exhibit the forms of expression

adopted by judges and authors concerning ex post facto laws,

and from them it is perceived that among mere verbal defini-

tions, some reach the statute now under review and some

do not. But all authorities now agree that the constitutional

phrase is not to be received in its literal sense, that it does not

embrace all ex post Jacio laws, i. e., all laws passed after the

occurrences to which they relate, but its meaning is to be

ascertained by considering the motives which prompted its

adoption and the spirit which it was designed to embody. No
one can expect to indicate in advance, currente calamo, all the

modes in which legislation may antagonize its beneficent pur-

pose, and it must be left for judicial tribunals, actuated by

like motives and imbued with the same spirit, to pronounce,

in the light of precedent decisions, upon each case as it shall

arise. For the present inquiry, judgments already rendered,

not dicta, seem to me to afford no uncertain guide, and to lead

to the conclusion that the determination below was wrong.

There is a line of cases which hold that laws regulating tiie

mode of procedure in the prosecution of antecedent crimes are

not ex post facto. With such legislation, so long as (to use

the language of Judge Cooley, Const. Lini., 272,) it does

not dispense with any of those substantial protections with

which the existing law surrounds the person accused of crime,

no fault can be found. Of this class, I think, are the cases

of CommonvjeaUh v. Getchell, 16 Pick. 452, and Commonwealth
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V. Molt, 21 Pick. 492, which are cited as su|)porting the judg-

ment now before us. The legislation in review was (o this

effect: a statute <)f 1827 enacted that a person convieted of a

crime punishable hy imprisonment, who had been before sen-

tenced to like punishment, should be liable to confinement at

hard labor not exceeding seven years, in addition to the pen-

alty prescril)ed for his later offence, and the prosecution for

this additional punishment was to be by a separate informa-

tion. A statute of 1832 provided that no convict should be

senteu(!ed under the prior act, unless he should before have

been twice aentenced and twice discharged from prison. A
statute of 1833 repealed that of 1832 and substantially re-en-

acted that of 1827. The defendant, Getchell, was undergoing

his second imprisonment before, during and after the existence

of the act of 1832; and the court held that, after its repeal

and before his discharge, he was liable to be sentenced to the

additional punishment. This was the posture of affairs:

when convicted, pending the act of 1827, he at once became

lial)le to the additional prosecution ; then the act of 1832 sus-

pended the prosecution until he should have been discharged

from piison ; then the act of 1833 restored the permission to

prosecute at once. The laws of 1832 and 1833 were mani-

iestly mere regulations of the procedure. That of 1832 did

not relieve the defendant from liability to prosecution and

penalty, but simply stayed the prosecution (and that, in a

maunei- not at all beneficial to him,) until his present impri-

sonment was ended. In Mott's case, the second offence was-

committed pending the act of 1827, but he was not convicted

of it till after the act of 1833. It was decided that his case

was not distinguishable in principle from Getchell's, and it is

not evident how it could be. Chief Justice Shaw says that

the act of 1832 was to meet cases of two sentences at the same

term of court, and relieve them from the act of 1827; and it

would have had that effect ; for then there would have been

liability under the early act by reason of the first sentence and

second conviction, but there never could arise liability under

the later act, because there could not be two discharges from



220 COUKT OF ERRORS AND APPEALS.

Moore v. State.

prison. If such a case had come before the court, and as to

that the law of 1833 had been held valid, the decision would

have been in point here ; but these cases are not.

The following adjudications are, in principle, adverse to the

judgment now before us, recognizing the notion that a statute

substantially imposing punishment for a previous act which,

without the statute, would not be so punishable, is an ex post

facto law, although it may not be included in the letter of

Judge Chase's rules.

In State v. Sneed, 25 Tex. (supp.) 66, a law which attempted

to remove the bar of the statute of limitations was denounced

as ex post facto.

State V. Keith, 63 N. C. 140, presented this point : after the

prisoner's crime, an act of amnesty was passed, by force of

which he was relieved from liability to punishment; subse-

quently this act was repealed by ordinance of the state con-

vention ; and then the prosecution was instituted. The court

decided that the ordinance was an ex post facto law, because

it made criminal, {i. e., punishable,) what before the ratifica-

tion of the ordinance was not so, and took away from the

prisoner his vested right to immunity. Dr. \yharton {Grim.

PL & Pr., § 316,) borrowing almost the language of the court

in People v Lord, 12 Him 282, says "the statute [of limita-

tions] is not a statute of process, to be scantily and grudingly

applied, but an amnesty, declaring that after a certain time

oblivion shall be cast over the oifence." On the other hand,

it is urged that it is not permissible to consider such a statute

as an amnesty or pardon, because these are always granted

after the crime, and are intended to absolve the guilty, while

that is enacted before the fact and is designed to protect the

innocent. Neither of these grounds of distinction seems to

me stable. It is not the passage of the limitation law, but its

maintenance unrepealed for the requisite period after the

offence, which creates the amnesty, and its very terms indicate

that the guilty, and not the innocent, were those the legislator

had in view; it begins to run only on the "committing of the

offence." True, an innocent man may set it up, but so b**
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may a general amnesty. It is not inapt, then, to call the bar

of sucli a statute an amnesty. But name it as you will, at

least the act of 1879 purported to do with the plaintiff what

the North Carolina ordinance attempted to do witli Keith,

and for which it was adjudged unconstitutional ; it made

punishable what before its passage was not so, and took from

the plaintiff his vested right to immunity.

In Hartung v. People, 26 N. Y. 167, this was the condi-

tion of things : the prisoner had committed murder, been

tried, convicted and sentenced to death, while the law pro-

vided that death should be the penalty, and the sentence of

the court the mode of fixing the time for its infliction. Then

she had sued out a writ of error carrying the judgment to the

Court of Appeals, and pending that writ the former law had

been repealed, and a law enacted to the effect that all persons

then under sentence of death should be confined at hard labor

in tiie state prison for one year, and thereafter until the gov-

ernor should issue his warrant for the execution of the sen-

tence. On this writ of error, the Court of Appeals had deci-

ded that this change in the law rendered the judgment below

erroneous, and had reversed it and ordered a new trial (22 N.

Y. 95.) Afterwards a law was passed restoring the statute

as it existed when the murder was committed. The court

decided that as to her this last act was an ex post facto law

and unconstitutional. It is true, that, in reasoning upon the

subject, the court adverts to the fact that before the passage

of the law, the defendant had been adjudged to be dispun-

ishable for murder under laws then existing; but mani-

festly it was the fact that she had become dispunishable, and

not the existence of any verdict or judgment, that gave this

character to the subsequent law. The verdict or judgment

might protect her from legislative reach because of some other

fundamental principle, but interference with judicial pi'oceed-

ings has never been regarded as of the essence of ex post facto

laws. It is by their effect upon the status of individuals that

they are to be so characterized. And such was the view of

the court, for Chief Justice Denio, in delivering the opinion
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said, " by the repeal of tlie provisions of the Revised Statutes,

and the trial and acquittal of the offender while such repeal-

ing law was in force, the act of the prisoner, though not inno-

cent in a moral sense, would be dispunishable. A legislative

act restoring the repealed law would have precisely the same

effect as though the offence had not been punishable originally,

but had been made so for the first time by the restoring act.

Such a law would bo within the spirit of this constitutional

prohibition, and would, in my opinion, be void."

In the same category is the case in hand. The law pre-

scribing punishment for the plaintiff's crime, had not indeed

been repealed, but as to that offence it had expired, and so

was as if repealed
(
Yeaton v. United States^ 5 Oranch 281)

;

hence it was the same thing, with regard to that transaction,

as if it had never existed. Swrtees v. Ellison, 4 M. & R. 586
;

Kay V. Goodwin, 6 Bing. 582; Patterns Dwar. on Stat. 160.

The sanction of the law was dead. The plaintiff's act stood

as though it had been perpetrated in the face of a statute

which forbade it, but declared that he should not be prosecu-

ted, tried or punished for doing it. Then the act of 1879,

restoring the expired law, had precisely the same effect as

though the ofilnce liad not been punishable originally, but

had been made so for the first time by the restoring act.

Such a law is within tlie spirit of the constitutional prohibi-

tion.

In In re Murphy, 1 Woolw. 141, the defendant had been con-

victed by court-martial, at a time when he was subject to trial

only in civil tribunals. Afterwards congress passed a law to

validate such conviction. On habeas corpus, Justice Miller

said: " If this act be valid, the prisoner must be detained. It

is evidently intended to make two provisions, one, to validate

the punishment of offenders which would otherwise be illegal.

* * * So far as the first point is concerned, the law is

unconstitutional ; undoubtedly so. No clearer case of an ex

post facto law can be framed. * * * Xhe prisoner, up

to the time cf the passage of this law, was certainly illegally

imprisoned, because tried by and held under the sentence of a
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•court whicli had no jurisdiction of his person or of his offence.

If he be remanded, it will be under an act passed subsequent

to his offence, and even to his conviction. Can any law be

more clearly ex post facto f
"

So with the case of this plaintiff. It is sought to legalize

Iiis punishment, which would otherwise be illegal, by au act

passed subsequent to his offence, without which he was free

from lawful prosecution, not only in some courts, but in all

courts and by any methods. Such a statute is void.

In addition to these decisions, the opinion of' Mr. Wharton

is v»'ell worthy of being cited. In a note to section 316 of

Criminal Pleading and Practice, he does not hesitate to say

that an act of congress which undertakes to authorize prose-

cutions for offences which prior statutes of limitation have

canceled, is an ex post'facto law, and hence void.

The impolicy of keeping crimes, not of the deepest dye,

punishable during the whole life of the offender, is sufficiently

indicated by the common usage of civilized nations in fixing a

period for the limitation of criminal prosecutions. The benefi-

cent aims of such a usage are thwarted if the limitation be

not absolute and irrevocable. The injustice and oppression

of laws rapealiug the limitation, after persons have once relied

upon its finality, must be apparent to all. The innocent, con-

scious of acts which, when only partially disclosed, may seem

criminal, preserve the evidence of the whole truth until time

has established the legal proof of innocence by barring prose-

cution. Then their vigilance relaxes and their evidence is

lost. What more unjust, than that now the legislature should

abate their protection, and leave them to the hazard of half-

discovered fiicts? A guilty man, not wholly lost to honor

and to iiope, passes through the statutory period after his

single offence, cowed by the constant dread of detection and

disgrace. Then, relieved from danger, he returns to the path

of rectitude, forms respectable associations, and gathers around

him those who repose in his virtue and depend upon his fair

fame. Now the law changes ; the detective drags to light his

long-buried crime; and innoceut and guilty alike are over-
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whelmed in a common ruin. It was of grace that remission

was granted ; it is the spirit of injustice and oppression that

withdraws it. To forbid the exercise of such power, the man-

date of the constitution stands.

There is another aspect of this case, not presented upon the

argument, but in which some members of the court think it

appears that the judgment below is wrong.

Statutes extending periods of limitation are not to be con-

strued as designed to aifect cases where the bar has already-

attached, unless no other reasonable interpretation can be ap-

plied. Angell on Lhn., § 22, note.

The act of 1879 is doubtless retrospective, but every word

of it, save two, may have effect, and yet reach only past

offences still subject to punishment when it was enacted.

These two words make the prosecution legal where " the in-

dictment has been found within five years from the time of

committing the offence." This provision is nugatory, unless

it was meant to legalize indictments theretofore found more

than two years after the crime. But this language does not

reach the plaintiff's case; his indictment was found after the

statute; and, under the rule, rigorously enforced, the law

may be considered as not legalizing Ids prosecution. If neces-

sary to avoid injustice, I would so interpret it.

The judgment below should be reversed.

RuNYON, Chancellor. By the one hundred and thir-

teenth section of the act regulating proceedings in criminal

cases, [Rev., p. 288, 289,) it is provided that no person or

persons shall be prosecuted, tried or punished for an offence

not punisiiable with death, unless the indictment shall be

found within two years from the time of committing the

offence or incurring the fine or forfeiture, provided that noth-

ing contained in the act shall extend to any person or persons

fleeing from justice. The Revision was approved March 27th,

1874. By a supplement approved March 14th, 1879, [Pamph.

L., yp. 183, 184,) the section was amended by adding the fol-

lowing further proviso : " That any person holding or hav-
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ing held, or who may hereafter hold, any public office or em-

ployment, or exercise the functions of such office or employ-

ment, either under this state, or any county, city, borough,

town or townshi{) therein, whether elective or appointive, may

be prosecuted, tried and punished for any fraud, malfeasance

or other misconduct committed whilst in such office or em-

ployment, where the indictment has been or may be found

within five years from the time of committing the offence."

The plaintiff in error was convicted of an offence not pun-

ishable with death. It was committed more than two years

before the passage of the amendment, and under the law as it

stood before the amendment, it was barred, because no indict-

ment had been found against him within the two years. The
oifence, however, was such as is specified in the amendment,

and was committed by him while holding such an office as

therein mentioned.

The question presented for decision is, whether the legisla-

tion of 1879 is, as to him, constitutional. The prohibition

against ex post facto laws contained in the constitution of the

United States and the constitution of this state is aimed at and

was designed to shield the citizen against the arbitrary power

of the legislature. The evil apprehended, and against which

it was intended to guard, was the oppression of the citizen by

means of legislation the effect of which is to render him amen-

able to criminal punishment for past transactions, to which

he would not have been liable except by means of the legisla-

tion.

That in ascertaining what legislation is within the prohibi-

tion we are not to be confined to any definition less extensive

than the evil sought to be guarded against, is manifest from

the course of judicial interpretation. The definition given by

Blackstone, for example, falls far short of the description given

by Justice Chase in Calder v. Bull, 3 Dall. 386. which has

ever since that decision been regarded as within the limits of

true interpretation. It is conceded that that description or

explanation did not amplify the meaning of the term, but

merely expressed it more fully than it had been previously

Vor.. XIV. p
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formally enunciated, and, from the fact that that more ample

description has been accepted, the deduction is inevitable that

in constrniug the provision, substance is mainly to be regarded.

It follows that where the enactment, in whatever guise legis-

lative ingenuity or subtlety may present it, inflicts the sub-

stantial injury, and does the essential wrong which the consti-

tution sought to guard against, a true interpretation will hold

it to be within the prohibition. Manifestly we are not to be

circumscribed to the cases in which the legislature makes a

crime of that which previously was no crime at all ; for it is

conceded that the prohibition is to be regarded as extending

to even such legislation as merely deprives a party, guilty of

an act which was a crime by law when it was done, of the op-

portunity of escape from the declared punishment which the

law regulating the proof afforded him when the offence was

committed ; as by reducing the number of witnesses essential

to warrant a conviction, or rendering competent, as witnesses,

persons who by law were then incompetent. Such legislation

deprives the offender of no protection to which he is morally

entitled. It merely makes conviction of the crime })ossible

where, perhaps, before it was impossible. It deprives him of

a possible avenue of escape. The offence was a crime, when

committed, and still continues to be so. And such inter-

pretation is in accordance with true principle. Mr. Burrill,

in his Law Dictionary, defines an ex post facto law to be one

which operates by after-enactments. Law Did. 447. Judge

Chase, in Calder v. Bull, says the plain and obvious meaning

and intention of the prohibition is that the legislature shall

not pass laws after a fact done by a citizen which shall have

relation to such fact and punish him for having done it.

^'With a manly nation," says Dr. Lieber, "let everything

that is in favor of power be closely construed ; everything in

favor of the security of the citizen and the protection of the

individual, comprehensively, for the simple reason that power

is power, which is able to take care of itself, and tends by its

nature to increase, while the citizen wants protection," Lkber's

Leg. & Pol Her. ] 78.
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In the case in hand, on the 14th of March, 1879, the date

of the approval of the act of the legislatnre under considera-

tion, the offence of which Moore was convicted had become

barred l^y statute. It was therefore, by virtue of existing

legislative enactment, at that date wholly dispunishable, and

he was as free from all criminal consequences of it as if it had

never been committed. Without new legislation, he could

not have been punished for it. He had acquired immunity,

and the legal limitation was his protection and his sure de-

fence. After he had thus, by operation of the statute, been

discharged from all criminal liability, the legislature passed the

act now under judicial scrutiny, which provides that persons,

of whom he was in fact one, who had held certain offices,

niiglit be prosecuted, tried and punished for the offence, where

the indictment was found, in five years from the time of com-

mitting the offence; thus extending the limitation for three

years. This act, then, in his case, created a liability to pun-

ishment for a past offence, from all criminal consequences of

which he stood discharged. While it did not make a crime

of that which previously was no crime, it made that punish-

able as a crime which was not so punishable when it was

passed, and which, without it, was not punishable at all. In

effect, it made that a crime which had ceased to be such,

legally. That such legislation is reprehensible and extremely

dangerous admits of no manner of question. In my judg-

ment, it is, as to all persons whose oflPences were dispunishable

by reason of the limitation when the act was passed, w^ithin

the constitutional prohibition, for it violates the essential prin-

ciple and does the substantial injury against which the pro-

hibition is directed.

It is also liable to the objection that it is in violation of the

vested rights of all such persons. " Every law," says Judge

Cooley, using the language of Judge Chase in Calder v. Bull,

"that takes away or impairs rights vested agreeably to exist-

ing laws, is retrospective, and is generally unjust, and may be

oppressive; and there is a good general rule that a law should

have no retrospect." Const. Lim. 265. It has been held in
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this state that where a right of action has become barred

under a statute of limitations, the statutory defence is a

vested right that cannot be impaired by subsequent legisla-

tion. Rydet' v. Wilson's Ex'r, 12 Vroom 9. Though the

adjudication there was upon a claim of civil right merely, it

seems to follow that a like defence in reference to a criminal

offence should no less be regarded as a vested right. It would

seem clear that, if the citizen may confidently rely for the pro-

tection of his property on the law of limitation, he should be

equally able to do so where his life or liberty and reputation

as well as his estate, are involved in a criminal charge. It

matters not that the theory on which the protection from con-

tracts by limitation may be rested—that the existing statute

of limitation is to be regarded as constituting part of the con-

tract—is inapplicable to the claim of protection under a limi-

tation as to criminal offence; for it is an abundantly sufficient

reason why the protection of the latter should be held sacred

that the legislature has the power to declare the immunity,

and has done so, and that the offender has by its terms be-

come entitled to it. Moreover, in Ryder v. AVilson's Ex'r,

which was a case where an executor claimed the benefit of an

existing statute of limitation in no wise connected with con-

tract, but protecting him from suit for a debt of his testator,

the decision was rested on the broad basis of vested right to

the benefit of the enactment merely, on the ground that while

it existed, the executor had become entitled to it. And it was

held that he could not be deprived of it by subsequent legis-

lation, although it was a mere positive regulation designed to

facilitate executors and administrators in the settlement of

estates.

The legislature cannot deprive an offender of the benefit of

the immunity of an amnesty, and it seems equally clear that

on the same principle it cannot deprive him of the benefit of

a limitation after he has become entitled to it by the expira-

tion of the period limited. The distinction which may be

drawn between the two legislative acts does not constitute an

essential difference in the application of the principle. An



MARCH TERM, 1881. 229

Moore v. State.

amnesty extends tlie grace of pardon to criminals before con-

viction. It in effect declares that the government will treat

them as if the offence had never been committed, and that the

offender siiall be free from the legal consequences of his crime.

An act f)f limitation declares that the offender shall not be

punished unless the state prosecutes him within a limited

period. Wlien the period has elapsed, the unindicted offender

is, to all intents and ])urposes, amnestied by the limitation.

In both cases, whether of amnesty or limitation, the legisla-

ture recognizes the fact tiiat a crime has been committed, and

of grace declares immunity to the offender. Both rest on the

same foundation—legislative grace to offenders—and it mat-

ters not, in principle, whether the act of grace be extended in

the one way or the other ; in either case the offender is enti-

tled to hold the benefit of it.

The judgment of the Supreme Court should be reversed.

Van Syckel, J., (dissenting.) Section 113- of the act

respecting criminal procedure, provides that "no person shall

be prosecuted, tried or punished for any offence not punish-

able with death, unless the indictment shall be found within

two years from the time of the committing of the offence or

incurring of the fine or forfeiture aforesaid."

On the 14th of March, 1879, an act was passed providing

"that any person holding, or having held or who may here-

after hold any public office or employment, or exercise the

functions of such office or employment, either under this state,

or any county, city, borough, town or township therein,

whether elective or appointive, may be prosecuted, tried and

punished for any fraud, malfeasance or other misconduct com-

mitted whilst in such office or employment, where the indict-

ment has been or may be found within five years from the

time of committing the offence."

The question presented for adjudication is, whether the

right to institute the criminal proceeding, which had been

barred by lapse of time by force of the prior statute, has been

or could be revived by the act of 1879.
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1. Does this statute relate to past transactions?

The rule is that a retroactive effect will not be given to

legislative acts, unless the intention to make them so can be

clearly drawn from the language used.

In this case tlie intention is expressed. Tiie law, in terms,

applies " to any person holding, having held, or who may
hereafter hold any public office;" the present officer, the per-

son who has in the past been an officer, and the person who
shall in the future be an officer. It also expressly embraces

the cases where " the indictment has been or may be found

within five years from the time of committing the offence;"

that is, to an indictment which has been found before the act

passed, as well as to one afterwards found, the only require-

ment being that it must have been or must be found within

five years from the commission of the offence. There is surely

nothing obscure, ambiguous or uncertain in this language. It

seems too clear for discussion, so clear that the point was not

made by the able counsel who argued the case on behalf of

the prisoner, either in this court or in the court below.

2. Is the act of 1879 ex post facto, within the prohibition

of the federal and state constitutions ?

What is an ex post facto law ?

The grounds upon which this fundamental rule rests found

expression in the English law at least as early as the days of

Lord Coke, who says :

" The king cannot create any offence by his prohibition or

proclamation, which was not an offence before, for that was to

change the law, and to make an offence which was not, for

where there is no law there is no transgression." 12 Coke

75.

Blackstone, in 1 Comm. 46, thus defines an ex post facto

law.

*' When, after an action (indifferent in itself) is committed,

the legislator for the first time declares it to have been a crime,

and inflicts a punishment upon the person who has commit-

ted it."
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Mr. Hamilton, in the Federalist, No. 84, says :

" The creation of crimes after the commission of the fact,

or in other words, the subjecting of men to punishment for

things which when they were done were breaches of no law,

and the practice of arbitrary imprisonments, have been in

all ages the favorite and most formidable instruments of

tyranny."

In Fletcher v. Peek, 6 Cranch 139, Chief Justice Marshall

says an ex post facto law is one " which renders an act pun-

ishable in a manner in which it was not punishable when it

was committed;" a definition commended by Chancellor

Kent for its comprehensiveness and precision. 4 Kent's Com.

409.

Judge Washington, in Ogden v. Saunders, 12 Wheat. 266

Judge Story, in Watson v. Mercer, 8 Pet. 110 ; Judge Field, in

Cummings v. Missouri, 4 Wall. 326, and Judge Campbell, in

Carpenter v. Commonwealth of Pennsylvania, 17 How. 463,

unhesitatingly accept this as the true legal definition of this

term.

Judge Campbell says :
" The debates in the federal con-

vention upon the constitution show that the terra ' ex post

facto' was understood in a restricted sense relating to criminal

cases only, and that the description of Blackstone of such

laws was referred to for their meaning. This signification

was adopted in this court shortly after its organization, in

opinions carefully prepared, and has been repeatedly an-

nounced since that time."

Judge Chase discussed this question in Calder v. Bull, 3

Dall. 386, soon after the adoption of the federal constitution.

After using some general expressions, which have been cited

to prove that he gave to the term " ex post facto" a meaning

wide enough to comprehend the case in hand, he negatives

such an idea by saying :
" I will state what laws I consider

ex post facto within the words and intent of the prohibition.

" First. Every law that makes an action done before the

passing of the law, and which was innocent when done, crim-

inal, and punishes such action.-
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" Second. Every law that aggravates a crime or makes it

greater than it was when committed.

" Thh^d. Every law that changes the punishment and in-

flicts a greater punishment than the law annexed to the crime

when committed.

" Fourth. Every law that alters the legal rules of evidence,

and receives less or different testimony than the law required

at the time of the commission of the offence, in order to con-

vict the offender."

This definition simply changes the form of stating the

rule as given by Blaekstone and Marshall, and does not alter

the substance. It embraces any law by which punishment

may be imposed for a crime, not so punishable as a crime

when committed.

Any enactment which aggravates a crime or increases its

punishment, punishes to the extent of the added severity what

was not punishable as a crime when done.

Likewise, by the alteration of the rules of evidence, in re-

quiring less testimony to convict, a man may be punished for

an act which could not have been punished as a crime when

he did it.

This would conspicuously be the result of an after-law re-

quiring but one witness to convict of treason or perjury, or

enacting that the prisoner should be presumed to be guilty

until he proved his innocence.

Each of the lour members of Judge Chase's definition, in

order to give a law the e.v post facto quality, makes it essen-

tial that the change in the law shall relate to the time when

the offence was committed.

That he did not intend to enlaro;e the definition of this

term beyond the well-defined limit that it must make that

criminal or punishable which was not punishable as a crime,

when the alleged criminal act was done, is evinced by his sub-

sequent remarks

:

"The expressions 'ex post facto' are technical, they had

been in use long before the revolution, and had acquired an

appropriate meaning by legislators, lawyers and authors.
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The celebrated and judicious Sir William Blackstone, in his

Ooramentaries, considers ex post facto law precisely in the

same light I have done. His opinion is confirmed by his

successor, Mr. Woodeson, and by the author of the Federalist,

whom I esteem superior to both for his extensive and accurate

knowledge of the true principles of government."

It is inexact, therefore, to charge Judge Chase with an in-

tention to amplify the signification of this technical term. As
the basis of an argument to justify further amplification, it

illustrates the danger of introducing into the law any uncer-

tainty as to the meaning of a phrase which has been so often

construed by our courts.

Thus, we have at that early day, a declaration of the highest

federal court, approving the definition of this term as given

by Mr. Blackstone and accepted by Mr. Hamilton. Almost

every judge, in the cases cited, has declared that when these

words were incorporated in the federal constitution, they were

technical words, having a fixed, definite meaning.

The clause has received a uniform exposition from that

day to this, supported by the greatest names that have adorned

the bench of our country. Marshall, Kent, Washington,

Story, Field and Chase agree in defining what acceptation

shall be given to it. To these may be added Chief Justice

Shaw, Judge Denio and many other eminent jurists. Jao-

quins v. Commonweallh, 9 Cush. 279 ; Hartung v. People, 22

K Y. 95.

In this unbroken line of judicial decision, there is not the

slightest intimation that a law is ex post facto which does not

tend to impose some punishment, which could not have been

adjudged at the time the crime was committed. The vice

consists in making the after-law relate to the time when the

offence was committed.

After the most careful research I have found no adjudged

case which gives countenance to the idea that a law may not

revive a right to prosecute that which was criminal when

d iiif.

Two cases, (one in 25 Texas 66, the other in 54 Miss.
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740,) deny the legislative power, without giving any reason or

citing any authority in support of such uegation ; they mani-

festly rest upon the peculiar provisions of their state constitu-

tions. In the former state the constitution forbids any bill

of attainder, ex post facto law , retroactive law, or any law

impairing the obligation of contracts. In the latter state the

constitution declares that "no person shall be punistied but in

virtue of a law established and promulgated j)rior to the

offence and legally applied." State v. Keith, 63 N C,

140, was an effort to revive punishment after a full amnesty

had been granted. The decision was unquestionably right.

The state constitution of North Carolina declares retrospective

laws to be oppressive, unjust and incotnpatible with lil)erty,

and it was therefore an attempt to take away a right of im-

munity which had a constitutional basis.

There is absolute and unvarying uniformity in declaring

that the evil intended to be denounced is the imposition nl'

punishment for that which no law punished when it was

done, or adding to the punishment then described. An act

innocent when done cannot be converted into guilt.

It was this consideration which shocked the sense of justice

of our ancestors, and made it impossible under the constitution

to enforce laws of this character.

The principle intended to be sanctioned was that there shall

be no power in legislation to convert an act, inmiccnt when

done, into a crime. It did not embrace all retrospective leg-

islation, so as to inhibit all modifications of law existing at the

time of the doing of the crimitial act, that might operate to

the detriment of the accused.

There is a large class of retrospective laws which have been

sanctioned by a long course of adjudication.

The distinction between retrospective and ex post facto law

has been recognized too long to be now made a subject of con-

troversy.

Mr. Cooley says, [Const. Lira. 272,) "But so far as mere

modes of procedure are concerned, a party has no more right

in a criminal than in a civil action to insist that his case shall
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be disposed of under the law in force when the act to be in-

vestigated is charged to have taken place. Remedies must

always be under the control of the legislature."

Retrospective laws changing the place of trial, or the

tribunal before which the accused is tried, or the giving to

the state of additional challenges, or authorizing the amend-

ment of indictments, have in repeated instances successfully

passed the ordeal of judicial scrutiny. Gut v. State, 9 Wall.

35; Wdlston v. Commonwealth, 16 B. Mon. 15; State v. Man-
ning, 14 Texas 402; Commomvealth v. Hall, 97 3Iass. 570;

Jacquins v. Commomvealth, 9 Cush. 279.

Retrospective laws, however unjust, are forbidden to the

states by the constitution of the United States only when they

impair the obligation of contracts, or, in criminal cases, when

they are ex post facto.

Through the whole range of discussion upon this subject

in the federal courts, there has not been the slightest intima-

tion by any judge that the ex post facto clause, so far as it

affected crimes, had any wider signification than that given to

it in 3 Dallas, where the learned judge who pronounced the

decision admitted that it had a well-understood technical

meaning, and he was careful to express his concurrence in the

accuracy of Mr. Blackstone's definition.

In Suydam v. Receivers, 2 Green Ch. 114, decided in 1834,

Chancellor Vroom cites with approbation the definition of

Chief Justice Marshall in Fletcher v. Peck, and says that

these words had a technical meaning, and he therefore refused

to apply them to the retrospective enactment which gave rise

to the controversy in that case.]

The ex post facto clause was first incorporated in the con-

stitution of this state in 1844, after its meaning had been set-

tled in the federal courts and recognized in our own.

Certainly, neither up to that date, nor since, has any court

or any text-writer ventured to give it a wider meaning than

that which has been stated.

If anything can be settled, it surely was then settled that

an ex post facto law must relate to the time the offence was
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committed, and make an act innocent when done, criminal, or

increase its punishment.

There is no rule of interpretation more inflexibly established

than that where language is used after it has received a judi-

cial construction, it must be understood strictly in the sense

whidi the courts had previously given it. Accepting the

widest exposition which had been given to this term, it clearly

furnished no barrier to the exercise of the legislative authority

in this case. The statute in question does not make an act

criminal which was innocent when done ; it does not aggra-

vate the crime nor inflict a punishment greater than the law

annexed to it when committed. In this case there has never

been a time when the act for which the defendant was con-

victed was not a crime of the same grade and amenable to

the same punishment before and after the act of 1879; there

was simply a time when the right to prosecute was suspended.

Nor does this statute alter the mode of proving the offence.

In the recent case of Commonwealth v. Duffy, decided

in the Supreme Court of Pennsylvania in January, 1881, (2

(yim. Law Mag., March, 1881, p. 230,) it was argued that an

extension of the limitation in a' criminal case operated as an

alteration of the legal rules of evidence, but Judge Green, in

delivering the opinion of the court rejected tiiat contention in

an argument which seems to be unanswerable. He says

:

"The learned court below argues that it would be altering

the legal rules of evidence to apply the new bar of five years

to a case which was only subject to the bar of two years when

committed. The reasoning is, that the commonwealth, in the

one case, would be required to prove that the offence was com-

mitted within two years, and in the other within five years,

and because five years are more than two, the testimony of the

commonwealth in the former case is less than in the latter.

This argument assumes that there is something more to be

proved than the commission of the offence. But it will be

seen at once that whether the bar be five years or two years,

the proof of the commonwealth is precisely the same in either

case. The period of limitation is not a subject of proof at all.
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The commonwealth proves that the oifence was committed,

giving the circumstances in evidence, and necessarily, as a part

of the factum, the time when committed. If, then, it happens

that the law interposes a bar to conviction, if the offence was

committed more than two years before the finding of the in-

dictment, and such was the fact in a given case, there can be

no conviction. But if the bar were five years, the freedom

from conviction would not arise till after five years had

elapsed. In each case the actual proof is precisely the same.

The commou wealth proves no more and no less in the one

case than in the other.

" Hence, both the quantum of proof and the rules of evi-

dence are the same in both cases, and there is no change in

these respects in changing the time of the bar."

It will be perceived that in the case at bar this objection

would apply with equal force to the law if it had been passed

before the bar of the previous statute had attached, because it

would have permitted the state to introduce evidence of a

crime committed more than two years before the finding of

the indictment, which the defendant insists is the vice of the

act of 1879.

Nor does this act change the punishment by which the

crime, before its passage, was denounced.

The punishment is not made contingent, by the statute pre-

scribing it, on the fact that it shall be imposed within two

years. The time for prosecution is no part of the punish-

ment, it neither lessens nor increases it ; the punishment

remains precisely what it was when the crime was com-

mitted.

The enlargement of the limitation time adds nothing to the

punishment; that is the same, whether inflicted in two years

or in five years.
*

The chance of the culprit's escape altogether from punish-

ment may thereby be somewhat diminished, but the same con-

sequence would flow from an after-law authorizing the offer-

ing of large rewards for arrest and conviction, or from a law



238 COURT OF ERRORS AND APPEALS.

Moore v. State.

requiring the employment of detectives, or from any other

law, enforcing greater vigilance on the part of public officials.

All such laws, and many others, which do not suggest

themselves, would be equally condemned by this enlarged

definition of ex post facto law, whether they were passed be-

fore or after the bar of the previous statute had attached. It

is impossible to foresee the consequences of violating settled

rules of interpretation.

In the case in the Pennsylvania Supreme Court, last re-

ferred to, neither the counsel nor the courts suggested the idea

as worthy of consideration that such enactments increase the

punishment.

The cases relied upon to support a reversal, will be found

on examination not to cover the point iu controversy.

In Commonwealth v. Edwards, 9 Dana 447, there was no

law to punish the crime when it was committed, and there-

fore the legislation of 1838, the validity of which was in

issue, was strictly ex post facto.

In Hartung v. People, 26 N. Y. 167, the validity of the

act of 1861 was controverted. The defendant had, prior to

its passage, been convicted of murder, and judgment had been

passed upon her; that judgment was carried to the Court of

Appeals, and it being there adjudged that there was no law

authorizing the punishment of the oifence imputed to her, a

judgment was pronounced in her favor, which the court said

absolved her from being again legally questioned for that

charge. The decision of the court was put upon the express

ground that the prior adjudication (reported in 22 N. Y.) was

equivalent to an acquittal, and it was the judgment of a court

of competent jurisdiction that, in the then state of the law,

she could not be subjected to punishment. Whether this case

was well decided is unimportant here, for the reason upon

which the conclusion of the court was based makes it of no

value as an authority on this issue.

In all the cases on this subject, the definition given by

Chief Justice Marshall of an ex post facto law is accepted

without debate, as the true exposition of the term.
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In Jacquins v. Commonwealth, 9 Cush. 281, Chief Justice

Shaw held that the act of 1851, providing that whenever

final judgment in any criminal case w^as reversed by the Su-

preme Court, on account of error in the sentence, that court

might render such judgment as should have been rendered in

the court below, related to writs of error on past as well as

future judgments, and that such construction did not make

the act ex post facto. He accepts the strict technical definition

of that term, which has been given in the cases before cited,

as the true one ; and he then remarks that " the reason why
such laws are so universally condemned is that they overlook

the great object of all criminal law, which is to hold up the

fear and certainty of punishment as a counteracting motive to

the minds of persons tempted to crime, to prevent them from

committing it. But a punishment prescribed after an act is

done cannot, of course, present any such motive. It is con-

trary to the fundamental principle of criminal justice, which

is that the person who violates a law deserves punishment be-

cause he wilfully breaks a law which in theory he knows, or

may know, to exist. But he cannot know of the existence of

a law wiiich does not in fact exist at the time, but is enacted

afterwards."

This, which from the days of Lord Coke to the present

time has been admitted to be the reason of the rule, does not

exist in this case to condemn the law of 1879.

In Commonwealth v. Getchell, 16 Pick. 452, the exercise of

the legislative power was sustained and the criminal punished

under it, although, as in the present case, there was a period

of time during which the offence could not have been pun-

ished by any law. So great a judge as Chief Justice Shaw
could discover no infirmity in such a law, and he therefore ap-

proved this decision in Commonwealth v. Mott, 21 Pick. 492.

If the term ex post facto is extended to embrace the present

•case, the door would be opened to enlarge it indefinitely, to

bar all after-legislation which might, in any sense, prove not

to be beneficial to the criminal, and thus the prohibitory

•clause, which had, when adopted, a definite, technical mean-
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ing, would cease to be a standard by which to measure the

validity of legislative action.

Mr. Bishop, in his work on Statutory Crimes, § 266, says

that " a statute authorizing a prosecution after a period of

limitation had lapsed, would seem to come within the princi-

ple that it pertains not to the right, but to the remedy, and

that it does not punish an act innocent when done, or add to

the punishment which the law then prescribed."

Such laws must be classified with those that modify crim-

inal procedure, which it is always competent for the legisla-

ture to enact.

This law makes no provision as to what shall constitute

the crime or be the evidence of it, but simply relates to the

mode of procedure for its punishment. The acts constituting

the crime, and the proof and punishment of it, had been

already declared by statute and common law, and these are in

no respect changed, impaired or affected.

3. Is the law faulty within the fourteenth article of the

amendments to the federal constitution, which provides that

" a state shall not deprive any person of life, liberty or prop-

erty without due process of law?"

This clause has been interpreted by the federal courts to

mean " the due course of legal proceedings according to the

rules and forms which have been established for the protection

of private rigiits." Kennard v. Louisiana, 92 TJ. 8. 480.

In that case Chief Justice Waite said that all that was

necessaiy was that provision should be made for trial, for

bringing the party before the court, for giving him an oppor-

tunity to be heard in his defence, for the deliberation and

judgment of the court, for an appeal to the highest court of

the state, and for hearing and judgment there.

None of these rights are denied to the defendant by this

law.

4. Did the prior statute of limitations operate £is a pardon

before conviction to all offences the prosecution of which,

should become barred by the specified lapse of time ?
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By the constitutiou of this state, the pardoning power,

after conviction, is vested is the Court of Pardons.

Even conceding to the legislature the right to pardon be-

fore conviction, can the statute of limitations existing when

the offence was committed be treated as a pardon ?

Amnesty and pardon always succeed the commission of the

offence. Such a thing as amnesty or pardon before crime

committed, or at least imputed, is unknown to the law, and

would amount to a license to commit crime.

" A pardon is an act of grace, which exempts the individ-

ual on whom it is bestowed from the punishment the law in-

flicts for a crime he has committed." 7 Bac. Ab., tit. ^^ Par-

don."

" Extensive as the power of the crown to grant pardon is,

it applies only to crimes actually committed; for it is certain

that the king can in no way license any act which is in itself

unlawful." 1 Chit. Cr. Law 765.

The idea, therefore, cannot be entertained that a law passed

long prior to the commission of a crime can be invoked by

the offender as a pardoning act.

" A pardon, in a legal sense, is a remission of guilt." 1

Bish. Cr. Law, § 749.

" It seems agreed that a pardon of treason or felony, even

after attainder, so far clears the party from the infamy and

all other consequences thereof, that he may have an action

against any who shall afterwards call him traitor or felon

;

for the pardon makes him as it were a new man." 7 Bac. Ab.,,

tit. " Pardon," H.

In Cuddington v. Wilkins, Hob. 81, the alleged defamatory

words published concerning the plaintiff were, " He is a thief."

The defendant pleaded that the plaintiff had stolen six sheep.

The plaintiff replied that after the felony, and before publica-

tion of the words, he had received a general pardon. Upon
demurrer, the replication was held to be good, inasmuch as

the guilt as well as the punishment is taken away by the

pardon.

The effect of the pardon is to make the offender a new
Vol. XIV. q



242 NEW JERSEY SUPREME COURT.

Moore v. State.

man—to blot out the crime, and leave him not only dispun-

ishable, but as if he had never committed the offence.

No such effect has ever been held to follow the failure to

prosecute within the period of limitation; and the insistment

that limitation acts operate as a pardon, is wholly without the

support of authority. No support for this defence can be

found without establishing the proposition that the limitation

act was an irrepealable contract between the criminal and the

state, that if he violated the law he should not be prosecuted

after two years.

Assuming that under any civilized form of government a

contract could be made with a criminal to shield him in any

way from the consequences of a crime he was about to com-

mit, and giving the limitation law the character of a contract,

the necessary and logical inference would be that if the crime

was committed upon the faith that the contract would be ob-

served, there would be an estoppel against any change in the

law before the expiration of the limited period as well as

afterwards.

It would seem to be unnecessary to discuss a proposition so

<levoid of all merit.

5. The period of limitation under the old law having ex-

pired prior to the passage of the act of 1879, did the right to

immunity become vested in the defendant so as to be beyond

recall by legislation ?

It may be well to remark that reflection will not justify the

conclusion that the law is one of exceeding severity and in-

justice. The fact that one who has committed a crime

against society is disappointed in his expectation that he is

free from prosecution, cannot, in the absence of undue sym-

pathy for the criminal, expose the law to harsh criticism.

Nor does the suggestion that, lelying upon the statutory

bar, the defendant may have destroyed tiie evidence which

would have clearly vindicated his innocence, add much to the

strength of his position.

Constitutional questions cannot be determined by cases of

individual hardship. His witness might have died, or his
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evidence have been lost by mishap, before the limitation had

run. Bnt the true answer is, that every man being presumed

to know the law to be that the legislature might, whenever,

in their opinion, the exigencies of the state required it, revive

the right to prosecute, the loss he sustained by the voluntary

destruction of his testimony would be the product of his own

incautious ;ict, and not imputable to the severity or injustice of

the law. In this view of the case, there is no more harshness

in reviving a right to prosecute a past offence than there is

in extending the time of limitation to future eases.

Very loose notions are entertained in respect to vested

rights. No greater mistake can be committed than to sup-

pose that a large proportion of them are not subject to

legislative inv^asion.

What are vested rights ? In the widest sense, they are rights

which are complete and consummated, so that nothing re-

mains to be done to fix the right of the citizen to enjoy them.

A statutory exemption from the performance of service upon

juries or from militia duty, or exemption from taxation,

the right to the defence of usury, the right to twenty days'

notice of trial, the right to certain time for pleading in the

prosecution of suiis, and numberless other rights which will

suggest themselves, are vested rights equally with the right

to the writ of habeas corpus, the right to trial by jury and

the right of private property.

Yet in the entire category of rights which are complete and

vested in the person, there are but two classes for which im-

munity against the encroachment of the law-maker can be

claimed. The first class are those expressly protected by con-

stitutional provisions, either federal or state, such as the right

of trial by jury, the privilege of the writ of habeas corpus, the

right to be secure against unreasonable searches, and protec-

tion against cruel and unusual punishments.

The other class is not expressly shielded by the fundamen-

tal law, and is, I think, limited to two or three instances.

These are, the title to private property, the incompetency
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of the legislature to pass a law denying to a man notice,

actual or constructive, of a suit against him or a right to be

heard therein, and the principle that a man shall not be made

a judge in his own case.

These rights rest upon clear implications from constitutional

clauses, strengthened by the fact that they are of such funda-

mental character that they are deemed essential to the exist-

ence of society, and therefore underlie the organic law itself.

Even the want of legislative power in the latter case has

been denied by eminent judges, and it must be conceded that

courts which have affirmed that the legislature cannot make a

man a judge in his own case, have gone to the very verge of

their right to put a check upon a co-ordinate branch of gov-

ernment.

When we come into the region of implied restraint upon

the law-making power, we are manifestly treading upon

dangerous ground.

It is well known that a grave doubt was entertained in the

early history of our jurisprudence, whether the courts could

pronounce legislative acts void because contrary to express

provisions of the constitution. The question is elaborately

discussed in the Federalist, and it was not set at rest until

it received the lucid exposition of the great mind of Chief

Justice Marshall, in Marbury v. Madison, 1 Cranch 137.

Since that time, courts, with unvarying uniformity, have

established the rule that legislative enactments will be de-

clared void only in cases wiiere they are clearly in conflict

with the paramount law ; to be in doubt is to be resolved in

favor of the declaration of the legislative will. When we go

outside of those vested rights expressly reserved and guarded

in the constitution, it Nvill be found that the exceptional cases

mentioned can be rested upon some stable foundation—that

there is clear recognition of them in the organic law itself.

The doctrine that the law-maker cannot destroy the title to

private property—that he cannot take the property of one per-

son and give it to another—is not expressed in the constitu-
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tion, but it may be fairly inferred from the clause forbidding

the taking of private property, even for public use, without

just compensation, and from that which declares that no law

shall be passed impairing the obligation of contracts.

That a man cannot, by statute, be denied notice of suit or a

hearing in his defence, results from the self-evident proposi-

tion that the legislature cannot destroy the other branches of

the government without destroying the constitution. The

courts provided by the constitution are indestructible. A
court is a place where trial takes place and judicial judgment

is to be exercised—acts which will be impossiblo whore parties

whose rights are to be settled are refused a hearing. By such

laws, courts, in the constitutional sense, would be as effectually

destroyed as if expressly abolished. No one would dignify

a tribunal with such a procedure with the name of a court.

The rule that a man shall not be made a judge in his own
case cannot be so clearly implied from anything written in

the constitution. Considering the frailty of our nature, it is

conceded that man is absolutely disqualified and incapable of

exercising the judicial function where he is himself a party to

the suit; and the practical effect of such legislation would be,

to the extent to which the abuse might be carried, the destruc-

tion of a co-ordinate branch of the government, by the denial

to the citizen of what, in substance and reality, could be

termed a judicial trial.

These principles are fundamental, and of such transcendent

importance in the structure of government that when they

cea,se to be recognized and enforced, disorder, confusion, vio-

lence and anarchy will usurp the place of law and order.

What other vested rights not specified in the constitution

can be placed upon the same plane with these ?

Can the one now under consideration, for which we must

look in vain for any express protection in that instrument?

The defendant, prior to the passage of the act of 1879, had

a right to set up, in defence to a criminal prosecution, the

statute of limitations in bar, as the law then stood. It was a

right vested in him in the same way that the prisoner, in
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some cases, has a right to be served with a copy of the panel

of jurors. It was a right given by statute law, and for

which no requirement is found in the constitution. It is not

one of the natural and inalienable rights of man not to be

punished for liis crimes after the lapse of two years. In the

absence of statutory provisions, there is no limitation of the

time within which the state may enforce the sanctions of its

violated law. There is no limit of time in this state within

which murder may be prosecuted.

The riglit to set up this defence never existed until the

law-maker provided it, and it cannot, with any propriety, be

classed with the natural rights of man. It was a rule of crim-

inal procedure declared by the legislature, conferring a privi-

lege upon the defendant to which he had no natural right or

even the slightest claim.

The law recognized no inherent riglit in tlie criminal, but

was simply a declaration by the law-giver that public policy

and the necessities of state did not, at that time, require the

prosecution of the offender after two years.

What natural right to his liberty can a man have who has

committed a crime against the laws of society? Clearly,

none, if the state may for such crime lawfully deprive him of

his freedom.

The limitation was established by the law-maker under

the idea that it was a politic measure ; but if a subsequent

legislature deemed it necessary for the interest of society to

abrogate the law and expose the offender to a just punishment

for his crime, it is impossible to conceive that such after-

legislation can be challenged as an encroachment upon natural^

inalienable rights.

The legislative act must be prohibited in terms, or it must

be so manifestly contrary to foundation principles that it can,

by implication, be clearly brought within the operation of

some express inhibitory language of the organic law ; other-

wise, the law giving a right to the defence is subject, as all

other like laws are, to the accepted rule that it did not dero-

gate from the power of a subsequent legislature to annul it.
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The statute gave the right ; and the right, resting on the

statute, naust fall with its repeal. This is true of every right

arising by statute and claimed as against the state itself, ex-

cept those which are maintained upon the doctrine of irrepeal-

able contract with the state. Bloomer v. Stolley, 5 McLean 161.

Those who are familiar with the struggle by which this

doctrine of irrepealable contracts with the state, in resj)ec( to

property rights, obtained so firm a foothold in the law, and

with the doubts still entertained as to the soundness of that

doctrine, will hesitate long before extending it to the new

field of the criminal law, in order to favor the criminal

classes.

The attempt by a legislature to shackle its successor was

treated with deserved contempt by Cicero. In his letters to

Atticus he says :
" When you repeal the law itself, you at the

same time repeal the prohibitory clause whicii guards against

such repeal."

The difference between the abrogation of the act of 1879

and the repeal of limitations upon civil suits is so striking

that it cannot escape observation. Upon the implications

which arise, by a long line of adjudications, both in England

and in this country, from the lapse of time in civil suits, such

as the presumption of payment, the existence of a grant or

contract between the parties, titles are built up and property

rights are established, which, upon the principles already

stated, have been held to be defensible against any attack of

legislation.

The legislature may at will repeal all such limitation acts;

but when they come to be applied to individual cases, where

the limit had expired, titles and property rights acquired and

vested under them, as between citizens, before the rej)eal, are

invulnerable. Such rights survive, as individual property,

when the law dies.

The incompetency of the legislature to affect the citizen by

the repeal of a limitation act u|)on suits or contracts, does not

rest upon the ground that the statute of limitation is presumed

to have entered into the contract and to have become part of
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it, for tliat would prevent an enlargement of the time of limi-

tation before the bar attached; but it is founded upon the

fact that, by tlie lapse of time, property rigiits are acquired.

A right of action is a property rigiit which may be sold and

assigned. Tiierefore, after the bar has attached, an act of

legislation which revives the right to sue, is an act to vest

property in one at the expense of another, A statute giv-

ing or taking away a right of action, gives or takes away

property. That was the case of Ryder v. Wilson's Ex'rs, in

our own courts. 12 V7-oom 9.

That the period of limitation in actions of contract may be

diminished or enlarged before tiie bar has attached, is well

settled. Butler v. Palmer, 1 Hill 324 ; Berry v. Ransdall, 4

Mete. {Ky.) 292 ; Call v. Hagger, 8 Mass. 423.

Whether the legislature can repeal the statute of limitations

in a civil suit for tort, as for assault and battery, after the

bar has attached, is not so clear.

It can be confidently asserted that such power exists, unless

there arises a clear implication from some express clause in

the constitution forbidding it. Such implication must rest, if

it can be recognized, in the fact that it will, in effect, take

money which, by the expiration of the statutory limit of

time, the defendant had a complete right to retain, and give

it to the plaintiff, thus taking the property of one and giving

it to another.

The legislative authority was fully maintained in the

New York Supreme Court, where it is said :
" There is

no inhibition in the constitution against depriving a per-

son of a cause of action originating in a naked tort.

Though the legislature may not pass a law impairing the ob-

ligation of contracts, it unquestionably has power to pass a

statute which shall act retrospectively, and sweep away any

right of action that arose from a tort." Guillotel v. Mayor,

55 How. Pr. 114.

The contrary rule was announced in Girdner v. Stephens, 1

Beisk. 280, on the theory that it deprived a party of a prop-



MARCH TERM, 1881. 249

Moore v. State.

erty right ; but these retrospective laws are prohibited by the

state constitution.

A punishment by fine for crime, after the bar had attached,

would not be subject to the objection that it was taking the

property of the offender for public use without compensation,

for the fine is imposed by way of punishment, to deter the

ofi^ender, and not as a fiscal measure for public use.

In exposing the criminal to such punishment, property

vested in him is always taken and put in the public treasury.

A fine, therefore, could never be imposed if it was regarded

as the taking of private property for public use, without

giving back to the criminal as much as was taken from him.

There being an entire absence of any expression in the con-

stitution to support the contention of the defendant that the

right to the defence of the statute of limitations cannot be im-

paired, he must maintain his position upon general principles.

What is there in this deprivation of which the defendant

complains, which disturbs or unsettles foundation princi|)les?

The legislative branch of the government will be absohitt^ly

prostrated before the courts if the law can be pronounced un-

constitutional because its apparent harshness shocks our sense

of justice. It is the prerogative of the law-making power to

determine whether it will be wise or just to pass a given law.

Within that sphere the legislative discretion is absolute, and

if harsh or burdensome laws are enacted, the remedy, under

our system, is by an appeal to a subsequent legislature, and

not to the courts.

Courts must accord to co-ordinate branches of the govern-

ment the same credit for wisdom and integrity, in the execu-

tion of their prescribed functions, that they claim in the exer-

cise of their own.

What is there in the withdrawal, from one who has com-

mitted a crime against society, of the right to set up the statu-

tory bar of limitation, which will justify courts in declaring

with any confidence that it cannot be done ?

No one, I think, will assert that the preservation and con-

tinuation of such a right is comparable in importance to the
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state or to its citizens with the right of trial by jury, the

privilege of the writ of habeas corpus, the exemption from

cruel punishments and illegal searches, or the right of free-

dom from a second trial after acquittal. Yet, each and all of

these vested rights, if not entrenched in the organic law, but

arising only by statute, it cannot be doubted, might be swept

away at the legislative will. They are beyond the reach of

hostile legislation, not because they are vested rights, but for

the reason that they are rights guaranteed by a law which is

higher than the law-maker.

Something more, then, must be done than to conclude that

the defendant had by the lapse of the limitation a vested right

to immunity, to justify the court in interposing between the

law and the prisoner who has violated it ; it must be shown

that the vested right has a basis in the constitution itself,

either by expression or by clear implication. Not only is

there an entire absence of any such sanction for it, but the

most diligent search which I have been able to give the sub-

ject has failed to find even a suggestion, by any text-writer,

or in any judicial opinion, that the doctrine of vested rights

has any existence in the law except in its application to

property.

It may be that the right of the defendant, prior to the

passage of tlie act of 1879, to set up the statute of limitations,

is of such importance that it ought to have been unassailable,

but the framers of our constitution having failed to put this

restriction upon the legislature, the courts cannot do it, with-

out in effect assuming to amend the constitution, to make it

conform with judicial ideas of what it ought to be.

Those who constructed this foundation for our state govern-

ment to rest upon, after implanting in so many wise checks

upon the power of the legislature, manifested a most remark-

able confidence in the wisdom of the judiciary, if it was

intended to bestow upon the courts the power, without any

limitation whatever, to pronounce a law void because, in the

judicial eye, it was an encroachment upon some right of man.

In Calder v. Bull, in order to show that the term ex post
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facto did not apply to contracts, Judge Chase used this forci-

ble argument.

" Where is the necessity or use of the latter words (* im-

pairing the obligation of contracts') if a law impairing the

obligation of contracts be comprehended within the terms ex

post facto law? It is obvious from the specification of con-

tracts in the last member of tiie clause that the framers of the

constitution did not understand or use the words in tiie sense

contended for on the part of the plaintiff in error. They un-

derstood and used the words in their known and appropriate

signification, as referring to crimes, pains and penalties and

no further."

Adapting this argument to the present contention, it may
with equal force be asked, why was the ex post facto clause

engrafted upon the constitution, if the rights which the crim-

inal may at any time have under existing laws, were deemed

to be vested rights, entitled to the same protection accorded to

vested rights of property ?

It is obvious that it was never supposed that such a princi-

ple could be invoked to support immunity for crime.

Article I., paragraph 1, of our state constitution of 1844,.

which promulgates the natural and inalienable right of enjoy-

ing and defending life and liberty, and of pursuing and

obtaining safety and happiness, cannot be successfully in-

voked in aid of this defence.

The rights intended to be comprehended in this declaration

are older than human institutions, and such as spring from

eternal justice ; they cannot be such rights as have their origin

in statute law.

The framers of that instrument, after the experience of

three-quarters of a century of constitutional government, with

all the wisdom and warnings of the past to guide them, did

not execute their work so crudely as to leave it to uncertain

implication, from language which had no settled, definite sig-

nification, to ascertain what was embraced in this declaration

of immutable principles. Tiiey securely imbedded in the

organic law, the checks and limitations, which they deemed
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essential for the uninterrupted enjoyment of these rights in

themselves, and for the safe transmission of them to their

posterity.
*

The right of the people to alter or reform the government,

(he rights of conscience, the liberty of speech, security against

unreasonable searches, the trial by jury, the habeas corpus, a

speedy trial in criminal cases, freedom from a second trial

after acquittal, the protection of private property, the obliga-

tion of contracts, the preservation of remedies, the ex post facto

clause, and other rights were carefully enumerated, and per-

petuated by express guaranties.

If we open wide the door of implication, the judiciary may

repress all legislation which they deem inimical to the liberty

or happiness of men ; a power immeasurably greater than that

entrusted to the governor in the veto.

In what shall the natural and inalienable rights of man to

the enjoyment and defence of liberty, and to the pursuit and

obtaining of happiness and safety be deemed to consist?

Shall we adopt the views proclaimed by the French assem-

bly of 1789, or the doctrines of the socialists or communists?

Shall we accept the opinions of the advanced minds of our

own country as the true theory of human rights, or shall we

be influenced by the more conservative thought and senti-

ment ?

Are liberty and the pursuit of happiness illegally restrained

by marriage laws, or by laws forbidding the exercise of cer-

tain trades and employments, or by those enforcing the

observance of the Sabbath ?

Who shall erect the standard by which these controverted

questions are ultimately to be adjudged ?

These matters are referred to, to illustrate the folly of

enunciating the doctrine that there is a wide field in which a

great variety of view, prevails, where the limitation on the

power of legislation would exist, not in the written constitu-

tion itself, but in the breast of the judge, and would thus be

subject to change, and fluctuate according to the notions which
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might be entertained by successive incumbents of the judicial

office.

AVhen we go outside of the express limitations of the con-

stitution, we enter a domain of uncertainty, which a judicious

mind cannot approach with feelings other than of extreme

caution and profound distrust.

The cases in which legislative acts can be declared uncon-

stitutional by the judiciary, where there is no express inhibi-

tion, must be within an exceedingly narrow compass, and are

restricted to those instances where the implication can be

clearly drawn from powers expressly withheld, and to laws

which attempt to derogate from the power of subsequent leg-

islatures, or which tend to destroy or impair the rights of

co-ordinate branches of the government.

In my judgment, it is impossible, upon sound principle, to

overstep this boundary.

The doctrine of implication from this general assertion of

rights, if applied to this case, must rest upon the false assump-

tion that nothing which concerns or affects the liberty of the

citizen is left to legislative discretion.

To denounce the action of the legislature upon such an idea,

which is without the support of an adjudicated case, would be

an assumption of judicial power far more detrimental to the

interests of the state, by reason of the uncertainty it would

create, under our system of government, than any evils which

can flow from the enactment which has given rise to this dis-

cussion.

The natural right of man to liberty is not controverted in

this case ; it is recognized and securely protected by the letter

of the constitution, and needs no implication to support it.

We are dealing here with man as a law-breaker. In organ-

ized society, as against the sovereign, the offending citizen can

set up no natural right to retain his property or his liberty,

so far as the sovereign may see fit to deprive him of either for

his crime. It has not been shown how any indefeasible right

has been gained by the defendant as against the sovereign by

lapse of time. In civil actions, by lapse of limitation time.
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citizens, as has been shown, acquire rights as against each

other, which are property rights as between themselves, and

therefore are as indestructible as other property, but they

thereby acquire no rights as against the state. The law may

be repealed at will, but whatever has become, as between

individuals, private property, retains its character as private

property after the repeal and without further support of the

law through which it arose, and necessarily ranks with all

other private property. The distinction is between rights

acquired under legislation which become private property as

between citizens, and rights attempted to be set up by the

citizen against the state. As to the latter rights, it is imma-

terial whether, while they exist, they are of the character of

property rights, as in case of franchises granted by legislative

enactment, or such rights as defendant may have under laws

relating to criminal proceedings, of which the right now set

up by defendant is an instance. In such cases the individual

enjoys something as against and by the favor of the sovereign

expressed through a statute, having its life in and co-existent

M'itii the statute, and subject, in its very nature and essence, to

the power of a subsequent legislature to annul it in the absence

of constitutional inhibition. The franchise granted by one

legislature, though a vested right of property, can unquestion-

ably be taken avray by a subsequent legislature, except only in

those cases where the grantee is in a position to shield himself

under the doctrine of irrepealable contract. The statute gave

and the statute c-an take away. This rule must apply with

equal force to all rights which a defendant may enjoy as

against the sovereign under statutes regulating criminal pro-

ceedings. Unless they are protected by the ex post facto

clause, they can be no more sacred than the law itself in and

by which they live, which is repealable at will. Upon what

ground can such rights be held to be indefeasible, which will

not apply with equal force to the grant of a franchise where

there is no contract to bind the state, or to the grant of a

remedy ? Citizens gain no right as against each other to a

particular remedy, (in the absence of constitutional provisions
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prohibiting its impairment,) because remedies are part of the

general policy of the state, and not the subject of property

between individuals. Therefore, as the law recognizes no

capacity in the citizen to acquire, as against the state, an inde-

feasible right to use the remedy, the legislature may at any

time withdraw it.

The right to liberty is one thing; the right which the

defendant would have had to set up the limitation bar if he

had been prosecuted at some former time, is another and very

different thing. He must show an indefeasible right as

against the state to set up such bar before he can derive from

it any right to liberty. The assertion of a right to liberty is

mere assumption of that which he is bound to prove.

In Butler v. Palmer, 1 Hill 329, Judge Cowen says

:

" Strong expressions may be found in the books against

legislative interference with vested rights; but it is incon-

ceivable, that after allowing the few restrictions to be found

in the federal and state constitutions, any farther bounds can

be set to legislative power by written prescription. Every

right resting in perfect obligation is vested ; and such a right

being conferred by statute, renders it no more sacred than if

it were sanctioned merely by the law of nalure or the com-

mon law. A state statute granting a gratuitous pension was

repealed before any payment was ma'le under it, and a very

learned court agreed unanimously that if the grant did not

amount to a contract the pension was gone."

In the case in 9 Cush. 281, the vested right which the

defendant in a criminal case had, when he brought his writ

of error, to a reversal of the judgment against him as the law

then stood, was taken away by after-legislation ; and in our

own state a vested right to twelve per cent, interest by way of

penalty may be swept away by the law-maker, even after

suit brought. Toion of Belvidere v. Wan'en R. R., 5 Vroom

193.

Being unable to find anything in either the state or federal

•constitution which expressly or by implication prohibits the
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passage of this law, I shall vote to affirm the judgment

below.

At the iustauce of three members of the court, the follow-

ing questions were put, and they were decided as follows

:

1. Does the act of March 14th, 1879, apply to offences as

to which, at the time of its passage, the statute of limitations

had completely run ?

Affirmative—The Chancellor, Depue, Magie, Reed^

Van Syckel, Clement, Dodd, Green.

Negative—DixoN, Knapp, Parker.

2. Adopting this construction, is the act so far unconstitu-

tional, as an ex post facto law?

Affirmative—The Chancellor, Dixon, Knapp, Park-
er, Reed, Dodd.

Negative—Depue, Magie, Van Syckel, Clement,

Green.

3. Adopting the same construction, is the act pro tanto in-

valid, as being in conflict with vested rights?

Affirmative—The Chancellor, Dixon, Knapp, Magie,

Parker, Reed, Dodd.

Negative—Depue, Van Syckel, Clement, Green.

4. Shall the judgment below be reversed?

Affirmative—The Chancellor, Dixon, Knapp, Magie,.

Parker, Reed, Dodd.

Negative—Depue, Van Syckel, Clement, Green.
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JOHN F. JENNE, PLAINTIFF IN ERROR, v. LYMAN W.
SUTTON, DEFENDANT IN ERROR.

All persons wlio are concerned, directly or indirectly, in the firing off

of fire-works in a public street are responsible for the injuries done to

an innocent person.

On error to the Supreme Court.

For the plaintiff, J. B. Vredenburgh.

For the defendant, S. B. Ransom.

The opinion of the court was delivered by

Beasley, C. J. This action was brought to recover dam-
ages for hurts received by the plaintiff by the bursting of a

bomb fired in one of the public streets of Jersey City. As-

the use of a public highway as a place in which to fire such

an explosive was illegal, and per se constituted a public

nuisance, there can be no question with respect to the legal

liability of all persons concerned in the doing of such act, or

who caused or procured it to be done, for all tht damages

proximately resulting. The only debatable question, there-

fore, seems to be whether the evidence sufficiently connected

the plaintiff in error, John F. Jenne, with this illegal transac-

tion. When the case was rested at the trial by the plaintiflf^

an exception was taken to the refusal of the trial judge to non-

suit; and it is in this respect that the injury just alluded to

arises. Was there any evidence on this head on which the

jury could legally found a verdict against this defendant?

My examination of the case has led me to conclude that

there was evidence of this character, to this measure : such

testimony was not entirely demonstrative, but it seems to

have made up a. prima facie case. The fire- works in question

were intended to signalize the meeting of a political club,

known and incorporated under the name oi the Pavonia Club.

Vol. XIV. b
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The place of such meeting was in a building denominated the

Catholic Institute, where it was customary to hold political

meetings, and in the public street in front of which building

it was likewise customary to exhibit fire-works. Mr. Jenne,

the plaintiff in error, w^as the president of this club. The

meeting on the night in question was advertised in the name

of the Pavonia Club, but the expenses of the fire-works were

raised by private subscription. The person who fired the fire-

works in the street was an employee of the vendor of the fire-

works, and being a witness, stated that one " Samuel McGee
came and ordered the exhibition of the fire-works for John F.

Jenne for the Pavonia Club; I was at the Catholic Institute

that evening, firing off the fire-works at the request of John

F. Jenne ; I did not see Mr. Jenne when I received the order

;

I went and fired off the fire-works on the strength of the

order I received from Mr. McGee." Speaking of the fire-

works, he said :
" John F. Jenne paid for these ; he paid $12

;

my services were included in that bill." He further said

:

" I went because it was asked that a competent man be sent."

Now, in my judgment, here was an amount of evidence

which, unexplained, would justify the finding that this de-

fendant so participated in this affair as to make him answer-

able for the consequences. Mr. McGee's statements were not

objected to, and such statements, in connection with the fact

that the defendant paid the bill for the fire-works so ordered,

and for the services of the man who exploded them, had a

strong tendency to implicate the defendant, and to show not

only that he ordered the goods, but that he procured them to be

used at the place in question. It is not an unreasonable pre-

sumption that he intended that these explosives should be set

off in the public street, which was the usual place on the occa-

sions of the meeting of that club. Such an act and purpose

would make him responsible to the plaintiff; for it can sig-

nify nothing, under such circumstances, that he was acting in

his official capacity as the president of this corporation ; for

all the participants in the creation of a public nuisance are

liable to answer for its ill effects, without regard to the fact
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that they, in such affair, were but the agents of other persons.

There was a prima facie case made.

Let the judgment be affirmed.

Fo7' affirmance—The Chancellor, Chief Justice, De-
PUE, Magie, Parker, Scudder, Van Syckel, Cole,

DoDD, Green, Lathrop. 11.

For reversal—Dixon. 1.

€HAELES H. KALBFLEISCH ET AL., PLAINTIFFS IN

EEROE, V. STANDARD OIL COMPANY, DEFENDANT IN

EEEOR.

1. In locating lands described in a conveyance, the fixed monuments

are more to be relied on than the description of the courses and dis-

tances.

2. The fact that the government has established a fixed standard by

which distances are to be measured, cannot afiect this legal rule.

'On error to the Supreme Court.

For the plaintiffs in error, T. D. Hodges.

For the defendant in error, 3Iessrs. Cross, Bergen & Noe.

The opinion of the court was delivered by

Beasley, C. J. This was a dispute as to the location of cer-

tain lauds, by force of the description in the conveyances where-

oy they had come to the plaintiff. In the brief of the counsel

of the plaintiffs in error it is said that "this whole controversy

arises out of a difference of twenty-nine hundredths ofan inch in

the fifty-foot chains used by the parties respectively, or rather

in the standards to which said chains were adjusted. The
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court below held this difference of standards to be insignifi-

cant and indeterminable, partly because of a doubt whether

there is any absolute standard established by the United

States government."

The cause was tried before the Circuit judge, a jury having

been waived ; and the evidence and arguments being closed,

the views of the court were expressed in extenso, and it was to

this expression of opinion as a whole that an exception was

taken and signed.

If it should be conceded that the position taken in behalf

of the plaintiffs in error in this case is tenable in law, still it

seems altogether clear that, by force of these proceedings, this

judgment could not be reversed in this court. The reason of

this is that an exception taken in this general form to a ju-

dicial opinion is of no validity, as has repeatedly been decided

in this state. The opinion in this case contains several differ-

ent legal ])ropositions, and it has been excepted to only in

bulk, without any attempt to specify the points that were

deemed to be erroneous. In the case of Associates of the

Jersey Company v. Davison, 5 Dutcher 416, Mr. Justice

Whelpley declares that " a charge containing many distinct

propositions of law may not be excepted to in gross. The

party excepting must, at the time, point out the error com-

plained of, so that, if committed by inadvertence or for want

of clearness of expression, or for any other reason, it may be

corrected by the court." This was a case decided in this

court, and the rule has since been here applied on various oc-

casions. The following decisions are to the same effect

:

Oliver V. Phelps, 1 Zab. 608 ; Potts v. Clarh, Spenc. 536.

But as this case was, in point of fact, heard on its legal

merits, the irregularity above specified having for the time

escaped attention, it may not be amiss to say that the same

result would have obtained if the question sought to be raised

had been properly presented for consideration. The judge

who tried the cause in the place of a jury, was entitled to

settle the facts according to his own views of the force of the

testimony ; and adopting his opinion on that subject, the con-
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elusion reached by liiui was the only one that would have

been admissible. What he did was this : he found an iron

monument at the disputed corner, and he made the measure-

ments given in the conveyance submit to such monument. In

view of" such a situation, he said that he would not attempt to

determine which of the two chains that had been used in

making surveys was the more correct, or wliich came nearest

to the standard adopted by the United States government, in-

timating a doubt whether any such absolute standard had

been establisiied. Such a course, in its application to the

established facts, appears to be entirely above criticism. What
mattered it whether the United States had fixed a standard,

or whether either chain corresponded to such standard, when,

settle those questions as you would, the monument would

-control in any event? With respect to the theory of the

counsel of the plaintiff in error, to the effect that the standard

of measurement established by the United States had the

force of altering the rule which gives a controlling effect to

monuments, it is sufficient to say that there appears to be no

basis for it, either in law or reason. In the very nature of

things, fixed monuments must, of necessity, be more trust-

worthy evidence of the grantor's intention as to the length of

a line described in his conveyance, than any measurements

therein designated can be, even though we assume that such

measurements were made with a measure corresponding to an

establisiied standard ; for in this case, even though the meas-

ure would thus appear to have been infallible, the measurer

who made use of it was not infallible, nor was the scrivener

without liability to err who inserted a co{)y of the survey in

the instrument. The erection of a standard of measure by the

government can hare no effect upon the legal rules having for

their end the ascertainment of the true boundaries of lands

described in conveyances. These statutes are not designed for

such a purpose; and if such were, in fact, their design, they

would be so far forth, from constitutional considerations, unen-

forceable.

Let the judgment be affirmed.
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For affirmance—The Chancellor, Chief Justice, De-

PUE, Dixon, Paeker, Reed, Scudder, Van Syckel^

Cole, Green, Lathrop. 11.

For reversal—None.

INHABITANTS OF THE TOWNSHIP OF WOODBRIDGE, IN

THE COUNTY OF MIDDLESEX, AND BENJAMIN M.

CLARK, PLAINTIFFS IN ERROR, v. JOSEPH E. ALLEN,

DEFENDANT IN ERROR.

1. A writ of certiorari, when prosecuted in aid of an action of ejectment

pursuant to section 15 of the act relative to sales under a iDublic statute

{Bev., p. 1045,) partakes of the nature of the action to which it is auxil-

iary, and brings up for review only such defects as prior to the statute

were available in an action of ejectment.

2. The owner of the title depending on the proceeding^ which are under

view in the certiorari is made a party to the writ, that he may be heard

in a suit afTecting his interests and be concluded by the record.

3. Where tlie sale of lands for taxes is required to be made by the town-

ship committee of a township, and the proceedings for the sale are

made a township record, the writ of certiorari is properly directed to

the township in its corporate name.

4. The fourteenth and fifceentl) sections of the act relative to sales under

a public statute, &c., {Rev., p. 1045,) merely substitute the recitals in the

deed in the place of the extrinsic evidence necessary to validate a deed

made by an officer in virtue of some judicial authority. If the facts

necessary to support the title do not appear in the recitals, they must

be proved aliunde in the same manner as before the act was passed.

5. The fifteenth section makes the recitals in a deed, declaration of sale

or conveyance made by public or municipal authority prima facie evi-

dence of the truth of the facts recited, wheresoever such proof is ma-

terial or necessary, provided the deed, declaration of sale or convey-

ance has been duly acknowledged or proved.

6. By the same section the deed, declaration of sale or conveyance is

made the evidence of title in ejectment or any other action where the

title is directly in issue. The proceedings on which the deed is

founded can only be called in question by certiorari.

7. In ejectment or any other action in which such a title is involved, if

the deed, declaration of sale or conveyance is proper in form, and pur-
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ports to have been made pursuant to a public or municipal authority

competent to order or make a sale of lands for that purpose generally,

and the deed, declaration of sale or conveyance has been executed

with proper formalities, it is conclusive evidence of th« title it pur-

ports to convey.

8. On certiorari brought in aid of an ejectment, to review the proceedings

on which a tax title is founded, the recitals in the certificate of sale

are -prima facie evidence of the facts recited.

9. The fifteentii section of the act relative to sales does not affect the title

derived by virtue of the deed ; it only changes the rule of evidence as

to the manner of proving the facts required to constitute a valid sale.

Consequently, on the hearing of a certiorari brought to review the pro-

ceedings on which a tax title is founded, the common law rule applies

that one who claims title under a tax sale, must show, affirmatively,

that the tax was duly assessed, and was a lien on the lands, and that

the successive steps which led to the sale were regularly taken. Such

facts, if they do not appear by the proceedings returned with the writ,

must be shown by the recitals in the certificate of sale or by proof

aliunde.

10. The power to sell lands for taxes is a naked power, and the validity

of the title derived from such a sale depends upon a strict compliance

with the directions of the statute. The onus probandi is upon the pur-

chaser at such a sale, and he must show affirmatively that everything

has been done which the statute makes essential lo the due execution

of the power.

11. Where the statute gives the power to sell to a particular officer, as, for

instance, the chairman of the township committee, it must appear that

the sale was in fact made by him, and at the time and place at which

the sale was advertised to be made.

On error to the Supreme Court.

For opinion of Supreme Court, see 13 Vroom, p. 401.

For the plaintiffs in error, Leslie Lupton.

For the defendant in error, B. C. Vail.

The opinion of the court was delivered by

Depue, J. The proceedings for the collection of these

taxes were had under a special act to facilitate the collection

of taxes in the township of Woodbridge. Pamph. L. 1873,

p. 758.
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The writ was directed to " The Inhabitants of tlie township

of Woodbridge, in the county of Middlesex/' which is the

corporate name of the township, and also to Benjamin M.

Clark, the owner of the lands purchased at a sale for taxes

assessed upon them. The writ of certiorari was sued out and

is prosecuted in aid of an action of ejectment, pursuant to sec-

tion 15 of the act relative to the sales of land {Rev., p. 1045);

and its purpose is to obtain the vacation of the proceedings

by which the lands in controversy in the ejectment suit were

sold for taxes.

The taxes were assessed against one Edgar. Allen, the

prosecutor of the writ, subsequently succeeded to Edgar's title

in the lands sold for the taxes. Clark, who is named as a co-

defendant in the writ, is the owner of the tax title. He has been

made a party to the suit because his title is involved, that he

may be heard in the suit affecting his interests and be con-

cluded by the record. State, Alden, pros., v. Newark, 11 Vroom

92. It will be perceived that both the prosecutor and the real

defendant are interested in the proceedings for assessing and

collecting these taxes, only so far as they affect the title to the

lands in controversy in the ejectment suit.

By the act under which these proceedings were had, the en-

tire proceeding for the sale of lands of delinquent tax-payers

is entrusted to the township committee. The township col-

lector is required to make return of the taxes assessed on

lands and unpaid, to the township committee, who are re-

quired to cause his return to be recorded in the clerk's office

of the township. The township committee is empowered to

enforce the collection of the taxes by directing the sale of

lands; the sale is to be made by the chairman of the town-

ship committee; the township committee is to execute the

certificate of sale, and to execute and deliver the deed to the

purchaser if the property be not redeemed within the term

prescribed.

The members of the township committee are the executive

officers of the township, to whom the management of its

affairs is entrusted ; and the record of their proceedings for
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the sale of lands for taxes is a township record. The writ

was directed to the township in its corporate name, and the

return to it was signed by tlie town clerk. We think the

writ was properly directed, and no objection can be made to

the mode in which it was returned, counsel having agreed on

a state of the case after the return was made.

The writ of certiorari, when prosecuted in aid of an action

of ejectment, partakes of the nature of the action to which it

is auxiliary, and brings up for review only such defects as,

prior to the statute, were available in an action of ejectment.

State, Baxter, pros., v. Jersey City, 7 Vroom 188.

In an action involving a tax title, resort to a writ of certio-

rari in aid of the action of ejectment is made necessary by

section fifteen of the act relative to the sale of lands under a

public statute, or by virtue of any judicial proceeding. Rev., p.

1045. By the fourteenth section of that act, the recitals in

the deed or conveyance of land by a sheriff or other officer, or

by auditors, in pursuance of any decree, judgment, execution

or order of the court, if duly acknowledged or approved, are

made j5nma /aci'e evidence of the truth of the facts therein

recited. This section simply substitutes the recitals in the

deed in the place of the extrinsic evidence necessary to vali-

date a deed made by an officer in virtue of some judicial

authority. If the facts necessary to support the title do not

appear in the recitals, they must be proved aliunde in the

same manner as before the act was passed. Independent of

this statute, the recitals in a deed or conveyance made by an

officer with respect to the mode in which the sale was con-

ducted, such as advertising the sale, its adjournments and the

like, are sufficient proof of compliance with the directions of

the statute. Den v. Philhower, 4 Zab. 796. The provisions

of the fourteenth section are, by section 15, made applica-

ble to deeds, declarations of sale and conveyances of land by

public or municipal authorities. The recitals in the deeds,

declaration of sale or conveyance are made prima facie evi-

dence of the facts recited. But the fifteenth section goes a

great deal further. It also enacts that the proceedings upon

which such deeds, declarations of sale and conveyances are
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founded shall not be subject to be questioned collaterally, but

may be at any time reviewed by certiorari or other proper

proceeding in the Supreme or Circuit Courts.

By force of the fifteenth section, the recitals in deeds, decla-

rations of sale and conveyances made by, or by authority of,

any public or municipal authority authorized or empowered

by any law of the state to make and execute, or to direct or

procure the making and exwiition of any deed, declaration of

sale or conveyance, are prima facie evidence of the facts re-

cited, wheresoever such proof becomes material or necessary^

provided such deed, declaration of sale or conveyance has

been duly acknowledged or i)roved. But in an action of

ejectment, or any otlier action in wliicli tlie title is in issue^

the proceedings on which the deed, declai'ation of sale or con-

veyance is founded are not subject to be questioned, and the

deed, declaration of sale or conveyance is made the evidence

of the title. If the deed, declaration of sale or conveyance i&

proper in form, and purports to have been made j)ursuant ta

a public or municipal authority coinftetent to order or make a

sale of lands for that purpose generally, and the deed, decla-

ration of sale or conveyance lias been executed with proper

formalities, it is conclusive evidence, in such an action, of the

title it purports to convey. This, I think, is clearly the legal

construction of this section, and it is a construction promotive

of the policy which induced this legislation. It was found, in

practice, difficult to sustain tax titles, by reason of the tech-

nical rules by which such titles were tried ; and if the title

was set aside in ejectment, the result involved a loss to the

public of the tax for which the property was sold. The legis-

lature, therefore, provided a remedy for illegMliiies and in-

formalities in the proceedings on which the sale was founded,

by certiorari, a proceeding m which the sale, if irregular or

illegal, may be set aside, ;;; i proper steps be taken for the

collection of the tax, if it was legally laid. On the hearing

of the certiorari, the common law rule applies that one who

claims title under a tax sale takes upon himself to show,

affirmatively, that the tax was duly assessed and was a lien on
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the lands, and that the successive steps which led to the sale

were regularly taken.

Under the act of 1873, providing for the collection of

taxes in the township of Woodbridge, above referred to, the

proceedings necessary for a valid sale of lands for taxes are, in

general terms, an assessment of the tax, with such a descrip-

tion of the land with respect to which it was laid as will be

sufficient to ascertain the extent and location thereof, [Rev., p.

1163, § 114); a return by the collector, verified by his affi-

davit that the taxes assessed on the said lands are unpaid and

have by him been returned as delinquent ; the recording of

the return in the clerk's office of the township, and the posting

of a copy thereof; an order of the township committee direct-

ing the sale to be made ; a public advertisement of the sale^

specifying the time and place thereof; a sale by the chairman

of the town comnuttee, who shall, at the hour named in the

notice, proceed to sell at public vendue to the person who will

take the premises for the shortest time, and pay the tax and

costs of advertising and selling. Immediately after (he sale,

the town committee is required to execute and deliver to the

purchaser a certificate of sale; and at the expiration of two

years from the time of sale, if the owner shall not redeem the

lands, the township committee is required to execute to the

holder of the certificate a lease, by which the leasehold to

such lands shall pass irrevocable until the same shall expire.

The writ of certiorari called for a return of the assessment

of taxes, the transcript of unpaid taxes, the advertisements^

certificate of sale and lease, and all the proceedings upon

which the said certificate of sale and lease were founded. Tli«

return contains a transcript of all the advertisements called

for, and also what purports to be the proceedings of the town

committee on the subject. Inasmuch as the writ called for

all the documents and proceedings, we must, in the absence

of additional evidence, take the return to contain a full state-

ment of all the proceedings that were had. The co-defendant,

who is the owner of the tax title, and to whom the writ was

also directed, had it in his power to supply any omissions in
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the return, either in the record or in the proceedings of the

town committee ; and, except as to such matters as are specially

required to be made a matter of record, the proceedings of the

committee in making tiie sale might have been proved by

parol evidence. State v. Bentley, 3 2kib. 532 ; State v, Trenton,

7 Vroom 499.

It does not appear by the return, either in the certificate of

sale, the lease, or in the proceedings of the town committee,

that a copy of the collector's return of unpaid taxes was

posted as directed by the act, or that the required notice of

the sale was given. These omissions were disregarded by the

Supreme Court, no reasons having been filed covering such

objections.

The return contains a copy of the collector's return of de-

linquents, verified by his affidavit, in which Edgar's name

appears as among the delinquents, with a statement of the

amount of his tax, and a sufficient description of the land

with respect to which the tax was assessed. Then follow ex-

tracts from the minutes of the township committee, as fol-

lows :

" At the meeting of the township committee of said town-

ship, held April 12th, 1875, the following appears on the

minutes: 'The collector's return of delinquent real estate

taxes was received, and a motion passed that the township

clerk be requested to post the notices required by law.'

" At a meeting of the township committee of said town-

ship, held May 17th, 1875, the following appears on the

minutes :
' Moved and seconded that the property of delin-

quent tax-payers be sold on Monday, July 12th, 1875, at two

o'clock P. M. Carried.'

" At a meeting of the said township committee, held July

12th, 1875, the following appears on the minutes: * The com-

mittee proceeded to dispose of delinquent taxes, as per printed

list presented by the collector. The property of Yoken and

Van Arsdale was sold. * * * The sale of all other prop-

erty for taxes was adjourned to August 9th, 1875.'

" At a meeting of said township committee, held on Aug.
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9th, 1875, the following appears on the minutes, viz. :
* The

sale of land for delinquent taxes was then taken up.' The

following is from the list of property sold :

" Owner. Amount. Buyer. Time.

Edgar, Rufus N. $39.61. Township. 1000 years."

The township committee is not, by the act, required to

make any particular or formal entry of its order to sell, and

it adequately appears by these entries that an order to sell

lands for taxes was in fact made.

The certificate of sale, which is set out in full in the re-

turn, when taken with the statement of the proceedings of the

committee and the state of the case agreed on, shows that the

premises in controversy were sold for delinquent taxes, and

that fact was also recited in the lease. These two documents

are such instruments as are comprised within the declarations

of sale and conveyances mentioned in the fifteenth section of

the act relative to the sales of lands ; and, as we have seen,

the recitals contained in them are prima fdcie evidence of the

truth of the facts recited. From the certificate of sale and the

lease, as explained by the case agreed on, it sufficiently appears

that the lands of Edgar now in controversy were sold to the

purchaser named in the certificate, for the payment of delin-

quent taxes.

The objections which are fatal to the validity of the title

are those which relate to the mode in which the sale was

made.

The fourth section of the act of 1873 requires the adver-

tisement of the sale to specify the time and place of sale ; and

by the fifth section it is enacted that, on the day mentioned in

said notice, or some subsequent day to which said sale may be

adjourned, the chairman of the township committee shall, at

the hour named in said notice, proceed to sell, &c. The

general statute relative to sales prescribes that all sales by

any officer or person authorized or required by any public

statute to make sale of lands, shall be made between the
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hours of twelve and five o'clock in the afternoon of the day

appointed. Rev., p. 104:0, § 1.

The certificate of sale and lease, which are signed by the

town committee, recite that on the 9th day of August, 1875,

at a public sale by them held of lands and real estate for the

payment of delinquent taxes in said township, pursuant to

the laws in such case made and provided, and also in accord-

ance with the provisions of an act entitled "An act to facili-

tate the collection of taxes in the township of Woodbridge, in

the county of Middlesex," approved April 4th, 1873, the fol-

lowing tract or parcel of land of Rufus N. Edgar was sold

for delinquent taxes. But it does not appear by the certifi-

cate of sale, or the lease, or otherwise, that the township com-

mittee, at the hour named in the notice of the sale, proceeded

to sell, or between what hours the sale was made ; nor does

it appear that the chairman of the committee attended the

sale, or that the sale was made by him or under his personal

supervision. By the act of 1873, a majority of the township

committee is constituted a quorum for the purposes of the act

;

and it is entirely consistent with the statements in the certifi-

cate of sale that the sale was held by a majority of the com-

mittee and in the absence of its chairman.

The power to sell lands for taxes is a naked power, and the

validity of a title derived from such a sale depends upon a

strict compliance with the directions of the statute. The

officer entrusted with the power of sale exercises a naked

statutory and special authority, depending upon the letter of

the law for its support. He must act in conformity with the

law from which his power is derived ; and a purchaser at such

a sale is bound to inquire whether he has so acted. It is,

therefore a condition precedent to the passing of titles at

such sales that all the proceedings of the officers who have

anything to do with the assessment and collection of taxes, or

with the advertisement and sale of the property, shall be in

compliance with the statute authorizing the sale. Blackwell

on Tax Hi. 34 ; State v. Jersey City, 7 Vroom 188 ; Den v.

Philhower, supra; Osborne v. Tunis, 1 Dutchcr 634; Den v.
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Mulford, 1 Zab. 500. The onus probandi is upon the pur-

chaser, and he must show affirmatively that everything has

been done which the statute makes essential to the due execu-

tion of the power. Blachwell on Tax Tit. 73, 74.

To sustain a title under a tax sale, the purchaser must

prove that the proceedings were in fact in compliance with

the statute. The fifteenth section of the act relative to sales

does not affect the title derived by virtue of the deed ; it only

changes the rule of evidence as to the manner of proving the

facts required to constitute a valid sale. Campbell v. How-
land, 5 C. E. Green 186. The recital in the declaration of

sale or conveyance that the sale was made pursuant to the

statute, without setting forth the facts, is not a sufficient aver-

ment of compliance with the statute. Salt Lake City National

Bank v. Hendrickson, 11 Vroom 52. The recital in a sheriff's

deed, stating the manner in which the advertisement of the

sale was made, is prima facie evidence that he has duly ad-

vertised the sale; but a recital that he advertised or made

sale according to law or pursuant to the statute, has never

been considered as showing compliance with the statute.

The act did not give the power to make the sale to the

committee, nor to the members of the township committee

generally. It gave the power to sell to the chairmixn of the

committee, and devolved upon him alone the duty of selling,

and gave him no authority to delegate his powers to others.

It distinctly required that he, at the hour named iu the notice,

should proceed to sell.

The time when the sale was made, and the person by whom
it was made, are among the most essential qualities of a tax

sale.

For the reason that it does not appear that the sale of the

lands in question w^as made by the proper person, or within

the hours within which the sale might lawfully be made, we

think the sale and all proceedings under it should be set

aside.

The judgment of the Supreme Court is affii'toed.
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Turrell v. City of Elizabeth.

For ajirmanee—The Chancellor, Chief Justice, De-
PUE, Dixon, Knapp, Magie, Paeker, Scudder, Van
Syckel, Cole, Dodd, Green, Lathrop. 13.

Fo7' reversal—None.

GEOKGE B. TURRELL, PLAINTIFF IN ERROR, v. CITY OF
ELIZABETH, DEFENDANT IN ERROR.

1. The admission, by a party to a suit, of the existence of an assessment

under the provisions of a municipal charter authorizing such an assess-

ment under certain circumstances and for certain purposes, will render

unnecessary proof of the jurisdiction of the municipal corporation tO'

make the assessment, or proof of its regularity.

2. A plaintiff, whose success depends on the admission of evidence offered

by defendant and which plaintiff does not except to, and who does not

suffer a non-suit, cannot complain that the court has made use of that

evidence so far as it was favorable to defendant.

In error.

This action was brought in the Supreme Court by Turrell

against the city of Elizabeth, to recover $2727.54, paid by

plaintiff to defendant, June 23d, 1875, upon an assessment

made on plaintiff's lands December 18th, 1871, for the costs,.

&c., of paving Grove street, witii interest.

The defendant filed the general issue with notice of set-off,

and claimed thereby a set-off for $960, as having been im-

posed upon the same lands for the costs, &c., of the same

paving, by a new assessment thereof, made November 19th,

1877.

The action was tried before Judge Van Syckel at the Union

Circuit, (a jury being waived,) and the finding of the judge

was for plaintiff's whole claim, less the sum of $960, the

amount of the new assessment, with interest calculated on the

principle laid down in Jersey City v. O'Callaghan, 12 Vroom^

349.
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The plaintiff took three exceptions to the ruling of the

judge, upon which exceptions the cause is brought here by

writ of error.

For the plaintiff in error, T. D. Hodges.

For the defendant in error, W. R. Wilson.

The opinion of the court was delivered by

Magie, J. This action is not maintainable unless the

assessment on which the plaintiff paid the money he seeks to

recover, has been set aside by some competent authority.

Campion v. Elizabeth, 12 Vroom 355 ; Davenport v. Elizabeth,

Id. 362; Fuller v. Elizabeth, 13 Vroom 427.

When an action is brought for moneys paid on an assess-

ment which has been set aside, the municipal corporation is

authorized by the act approved February 27th, 1877, {Rev.,

p. 1355,) in case a re-assessment for the same improvement

has been made and ratified, to apply the moneys paid in set-

tlement of the new assessment, and the re-assessment, with

interest from its confirmation, is expressly declared to be a

lawful set-off in such action against the moneys recoverable

thereby.

The validity of this act and its applicability to this case are

not brought in question.

The bills of exceptions show that the case was tried on facts

"admitted, agreed on and proved." On the part of the

plaintiff no evidence was produced, but it was admitted by

defendant that the payments alleged in the declaration to have

been made by plaintiff on the assessment therein stated, had

been, in fact, so made and at the time therein stated. This

was manifestly insufficient to maintain plaintiff's case, because

there was no proof that the assessment had been in any way

annulled or set aside. Defendant was clearly entitled to a

non-suit. No motion for non-suit was made, and the case

proceeded on the part of defendant.

Thereupon plaintiff admitted that a new assessment had

Vol. XIV. a
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been made on the plaintiff's property, which it was also ad-

mitted plaintiff owned, both when the original assessment and

the re-assessment were made. The defendant then proved the

passage of a resolution by the city council on November 19th,

1877, ratifying a re-assessment of the costs, &c., of paving

Grove street, and offered the resolution and the certificate of

the re-assessment in evidence. This offer was objected to on

the part of plaintiff, and the judge reserved his ruling thereon

until the decision of the case. The evidence was then closed.

The finding shows that the evidence objected to was admit-

ted by the judge, but no further objection was made thereto,

and no exception was sealed upon the objection which had

been made. Three exceptions were, however, sealed, all of

which were founded upon the notion that there was no such

proof of the re-assessment as to justify the judge in allowing

the amount of the set-off.

If the re-assessment was sufficiently proved all these objec-

tions must fail.

Under the charter and supplements relating to the city of

Elizabeth, assessments of this character are required to be

made by sworn commissioners, and to be transmitted by them

in the form of a report or certificate, to the city council.

Upon its ratification by that body, the assessment so made

becomes "final and conclusive," [Charter of Elizabeth, p. 69,

§ 108,) and a lien on the lands assessed from the time of rati-

fication. Charter of Elizabeth, supp. 1869, p. 103, § 6 ; Id.,

1873, p. 159, § 7. The city clerk is required to keep the

minutes of the city council, [Charter of Elizabeth, p. 15, § 27,)

and to file all records and papers. Id., p. 28, § 41.

The evidence of the re-assessment, then, on the part of de-

fendant, appears to have been the admission of plaintiff that

a new assessment for this work had been made by the city,

the ratification of an assessment therefor by the city council,

by its resolution, proved by the evidence of the city clerk and

the certificate of the assessment so ratified. No evidence or

admission respecting the certificate appears in the bills of ex-

ceptions. Neither the resolution nor the certificate is before
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US. What recitals are contained in them we are not informed

of. The contention here is that the "jurisdictional validity"

of the assessment must be shown. If so, it must be conceded

it could be shown by extrinsic proof. But I think plaintiff

was estopped from requiring such proof by his admission

respecting the new asse.-^sment. That rendered unnecessary

any proof of the circumstances giving jurisdiction to make the

assessment or of the regularity of the assessment. Jersey City

V. Green, 13 Froo??i 627. Jurisdiction cannot be conferred

by consent, but the admission here was of a result to the pro-

duction of which jurisdiction was essential. To sustain his

set-off, defendant's counsel was only required to prove the

amount of the assessment chargeable to plaintiff. If the

assessment proved to be ratified was identified as that for the

paving of Grove street, and the amount assessed on plaintiff's

property there appeared, it was sufficient. Its identity was a

question of fact for the court sitting in place of a jury. I

think, therefore, this evidence was admissible and sufficient in

connection with plaintiff's admission, to prove defendant's

set-off.

But if there is any doubt as to the propriety of this result

(and the bills of exception are so meagre and involved as to

leave some doubt as to the extent of the plaintiff's admission

above relied on,) I shall think plaintiff ought not to prevail.

His contention in the court below seems to have been that

he was entitled to recover his whole claim and that the judge

ought to have rejected defendant's set-off for lack of sufficient

proof. But at the close of his case, plaintiff was not entitled

to any recovery. If he became entitled to recover, it was by

reason of the proofs submitted by defendant. His own

admission could avail him nothing. There was no proof

that the original assessment had been set aside, except that

inferred from the making of a new assessment. Such an

inference might be drawn, because the city council had

power to set aside assessments, by act of March 7th, 1877,

{Rev., p. 1357,) and to make a new assessment thereafter.

Charter of Elizabeth, supp. 1870, p. 125, § 13. Without
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this proof there was nothing to justify a finding in plaintiff's

favor. He appears then, in the attitude of relying on this

proof for success, and of urging the court to reject it when

of advantage to defendant. He cannot, therefore, complain

if the court hold him to the very letter of his exceptions.

The first exception is to the refusal of the judge to rule,

on plaintiff's request, that plaintiff was entitled to judgment

for the full amount claimed by him in his declaration, by

reason of the failure of the defendant to prove the amount of

the re-assessment on plaintiff's land by competent evidence.

As already shown, plaintiff was not entitled to recover

at all, unless there was proof of the re-assessment, and he

could not ask the benefit of that proof without admitting it

for defendant's benefit. The ruling was therefore strictly

correct.

The second exception was to the following passage in the

finding, viz. :
" It is insisted by the plaintiff that there is

not sufficient proof to establish the fact that a re-assessment

has been made. Admitting that to be so, the plaintiff will

be out of court, because there will be no evidence to show

that the original assessment had been set aside, in which

event the plaintiff cannot recover anything." This proposi-

tion was undeniably true and cannot be objected to.

The third exception is to the ruling of the judge that

plaintiff was entitled to recover only the sum paid by him to

the city, with interest, less the amount of the re-assessment.

There was no error in ruling that plaintiff was entitled to

recover only that amount. The error, if any, was in ruling

that he was entitled to recover at all. No exception was

taken covering that error, if it existed, and if plaintiff was

entitled to such an exception.

The plaintiff could have submitted to a non-suit. By
pressing his claim in the manner above described, he has

obtained a judgment, which must stand, unless the rulings

excepted to were wrong. It seems that they were all liter-

ally correct, and that therefore the plaintiff ought not to

succeed in overthrowing his own judgment.
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Upon either ground, I think the judgment below ought to

be affirmed.

For affirmance—The Chancellor, Chief Justice, De-

PUE, Dixon, Knapp, Magie, Parker, Reed, Scudder,

•Clement, Cole, Dodd, Green, Lathrop. 14.

For reversal—None.
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JACOB R. JOHNSON v. JOHN RAMSEY.

An accommodation endorser cannot set up, in a suit against him by

his endorsee, that there was an agreement between them at the time

of putting their names on the paper tliat such endorsement should

constitute a joint, and not a successive, liability.

The case of Johnson v. Martinus is to be considered as overruled.

On case certified, &c.

The plaintiff and defendant were endorsers on a note, of

which the following is a copy, viz.

:

$300. Flemington, N. J., February 14th, 1878.

Three months after date we, or either of us, promise to pay

to the order of Jacob R. Johnson, three hundred dollars, at

the Flemington National Bank, value received, without defal-

cation or discount.

[Signed,] Jacob M. Johnson.

C. K. Kline.

[Endorsed,] Jas. W. Johnson.

J. R. Johnson.

John Ramsey.

(279)
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The note was discounted for the benefit of the drawers, and

not being paid at maturity the bank sued the makers and en-

dorsers u})on it, and obtained judgment by default against

them. Only part of the money so adjudged could be raised

out of the property of the drawers of the note, and the en-

dorser Johnson was obliged to pay the residue. Upon a

claim being made by him that he and Ramsey were joint ac-

commodation endorsers, a feigned issue was ordered to try

that question, and upon that trial the said Jacob R. Johnson

introduced evidence to show that he "endorsed the said

promissory note at the request of the said John Ramsey, and

under the agreement and promise of the said John Ramsey

to pay one-half of any moneys they, the said Jacob R. John-

son and John Ramsey, or either of them, should be after-

wards compelled to pay by endorsing said note for the said

makers; that Johnson refused to sign the note as first en-

doi'ser and payee until Mr. Ramsey promised to pay one-half

of any moneys which might be recovered from both or either

of them." It further appeared that this note was given to

take up a similar note held by the bank, made by the same

parties to the order of Jacob R. Johnson, and endorsed by

him and Ramsey for the accommodation of the makers, but

without any agreement as to the respective liabilities between

the endorsers.

The question presented for the advison- o[)inion of this

court was, whether the testimony relative to the alleged

agreement above set forth was admissible.

Argued at February Term, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, R. S. Kuhl.

For the defendant, J. N. Voorhees.

The opinion of the court was delivered by

Beasley, Chief Justice. This case presents for con-

sideration, in one of its aspects, the question how far the
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written contract inherent in the endorsement of commercial

paper, as between accommodation endorsers, can be controlled

or affected by a cotemporaneous oral agreement. The plaintiif

in the present suit is the first endorser on this note, and has

paid part of the sum mentioned in it, and he now seeks to

compel the defendant, who is the next endorser below him, to

contribute one-half of this outlay, on the ground that at the

time they signed the paper such was the understanding be-

tween them. As they stand upon the note these are succes-

sive endorsements, and unexplained, and considered intrin-

eically, they import a primary liability in the plaintiff; and,

with respect to him, an entire irresponsibility on the part of

the defendant. This is the legal effect of the signatures as

they appear on the back of the note ; the inquiry is, whether

another force can be given to them by virtue of an agreement

between these parties, entered into at the time of making such

endorsements.

In defining the legal rule on this general subject, Mr. Byles,

in his treatise on Bills, page 90, correctly says that " no mere

oral agreement can have any effect at law in contradicting the

instrument, if cotemporaneous with the making of it." This

is the ordinary principle applicable to every species of written

contracts; and although, in the main, it throws its protection

around the agreement embodied in commercial paper, still it

cannot be denied that in this latter case it has sometimes been

thought to be subject to certain unusual limitations. That

Buch supposed limitations have the sanction of high judicial

authority I think is manifest, though these exceptions to the

general rule are not so numerous as is sometimes supposed. I

have not perceived that in any English case a different rul«

in this respect has been applied to commercial paper from that

which protects the inviolability of other species of written

undertakings. And such, too, is the general bent of the

authorities in this country. Nevertheless, no one can look

into the American decisions and text-books without being

painfully impressed with the idea that very great confusion in

the use of principles prevails with regard to this topic ; but
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upon careful examination it will be found that this state of

things is for the most part owing to mistake in the application

of the law to particular facts, and not to any denial of the car-

dinal doctrine that these written commercial contracts, like

other proofs of the same nature, are not liable to modification

by inconsistent, cotemporaneous, oral understandings. Occa-

sionally a case can be met with in which it may be thought,

and upon very satisfactory grounds, that the written contract

has been altered by the extraneons evidence, but upon careful

scrutiny it will be ascertained that such evidence has been

sanctioned for the reason that in the judgment of the court it

is not out of harmony with the agreement, as contained in the

instrument. So, sometimes, cases in which a want of con-

sideration has been permitted to be sliown have been regarded

as exhibitions of instances of a departure from the rule in

question, but it is j)lain that they do not evidence such a

deviation, as the proof of such a defect is always, under

ordinary circumstances, admissible, in order to invalidate a

simple contract, though reduced to writing. In the same

manner fraud and illegality are legitimate defences to suits on

all other instruments, as well as, under certain conditions, ta

those founded on bills or notes. And when the commercial

contract intended to be committed to writing has been only

partly expressed, then, as in other similar cases, the residue

may be proved by extrinsic evidence. This last rule is point-

edly exem[>lified in that class of cases in which a note has

been endorsed in blank by a third party, before the payee has

put his name upon it. In the courts of this state such an

endorsement is held to carry with it so incomplete and uncer-

tain a meaning as to be, on the principle just referred to, opei>

to tiie explanation of oral evidence. This has been ruled and

finally decided in the cases of Crozer v. Moore, Spenc. 256^

Watldns v. Klrkpatrick, 2 Dutcher 84, and Chaddock v. Van-

ness, 6 Vroom 517, and in all these cases the fundamental

rule that a written contract, having a complete import, must

speak exclusively for itself, was fully admitted. And even in

those states in which, under the same conditions, a different
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result has been reached—and such has been the case in the

State of New York and elsewhere—such result has rested on

the consideration that this particular kind of endorsement

expreboes, in its own terms, as affected by legal rules, a con-

tract complete and intelligible, and on that account is not

variable by the force of foreign testimony. It will be ob-

served that neither of these lines of decisions is invasive of

the rule under consideration. And it may be further re-

marked that in no jurisdiction has the rule that oral evidence

is inadmissible thus to qualify a written contract, perfect

with respect to its signification, been more uniformly and

stringently enforced than within this state. The truth of this

statement will conclusively appear by a reference to the cases

collected in Stewart's Big., p. 502, pi. 439.

This being the established general rule, the question arises,

how is this present offer of parol evidence to be legitimated ?

These panics, as h^ been stated, are accommodation endor-

sers, and the name of the one stands before the other on the

back of this note. The first inquiry, therefore, is as to the

legal effect of that collocation ; does it form, by settled rules

of law, an entire and definite understandnig between these

litigants ? If it does, to make the oral agreement admissible,

which is here sought to be superinduced, it must rest on some

exceptional ground, as such proof would be plainly excluded

by the operation of the general principle above expressed.

In the case of Johnson v. Martinus, 4 Halst. 144, this pre-

cise question was before this court for consideration, and it

was then explicitly held that an endorsement in blank does not

constitute a complete written contract, and that, therefore, the

understanding that subsisted between endorser and endorsee

could be shown aliunde in a suit between them. But in the

opinion read in the Court of Errors in the before-cited case

of Chaddock v. Vanness, this decision was emphatically dis-

approved, and as such criticism was not dissented from by any

member of the court, so far as I know, it is not to be regarded

as an absolute authority. Intrinsically considered, it is diffi-

cult to see how it can sustain itself. It is founded on the
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broad doctrine that the usual blank endorsement on a note is

inconclusive with respect to the terms of the contract between

endorser and endorsee, and that that contract is subject to all

the uncertainties that attend the admissibility of oral testi-

mony. In the case reported by Halsted, the endorser signing

the note in blank was allowed to stand, by force of extraneous

evidence, in the same position as though he had signed it

" without recourse." Such a doctrine is not consistent either

with public policy nor with the great current of authority

both at home and abroad. Under its prevalence, these com-

mercial contracts which are so common, and which, in view

of the convenience of trade, should be so fixed and definite in

their terms, would be the loosest contracts in use by men of

business. It is not easy to believe that engagements which

have been for such a length of time in every-day use, and

which embrace interests of such magnitude, have been generally

understood to be in such a state of instability. By the act of

endorsement the endorser enters into an independent contract

with the endorsee, and the law, propria uiyore, fixes with abso-

lute certainty the terms of such contract, the promise of the

endorser being that the antecedent names upon the paper are

genuine ; that the paper is due and payable according to its

tenor; that the maker or previous endorsers will pay it at

maturity, if duly called upon and notified, or, if they do not,

upon due diligence being used, he himself will pay the same.

According to the theory adopted in Johnson v. Martiuus, all

these terms are but implications of law which may be contro-

verted and superseded by proof of an oral agreement of a

difierent effect; that is, that the endorser, in a suit against

him by his immediate endorsee, may show by witnesses that

when he made such endorsement the understanding was that

he did not guarantee the genuineness of the antecedent signa-

tures, or some of them ; that he did not promise that the

note, on due presentment and notice, would be paid according

to its tenor, or that he himself was to be exempted from all

responsibility. It is, I think, very plain that such a doctrine

as this, if it should prevail, would very materially impair the
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efficiency and value of commercial paper as an instrument of

commerce. It would be virtually saying that an endorsee

could not rely, with any reasonable confidence, on the security

of his immediate endorser, unless all the various stipulations,

inherent in the act of endorsement, should be entered in writing

in extenso, above his name ; and yet the probability is that

such an entry has never yet appeared on the back of com-

mercial paper. The very great inconvenience and uncertainty

attendant on such a doctrine will be more fully appreciated

by bearing in mind that it would attach to bills of exchange

as well as to notes, so that such instruments, instead of bear-

ing on their face the indubitable evidence of ther own mean-

ing, in effect would be subject in some degree, and to an un-

known extent, to mutilation by the testimony of witnesses.

It seems to me that it is not to be wondered at that the prin-

ciple on which the case cited from Halstead's reports was

decided, has been deprecated by a leading text-writer, and, as

I understand, has been repudiated by our own Court of

Errors, in the decision already I'eferred to. 2 Pars. B. & N.

24.

My conclusion on this point, therefore, is that it is a gen-

eral rule of law that a blank endorsement, as between an

endorser and his immediate endorsee, creates a definite con-

tract in writing, as to such parties, which cannot be modified

by a cotemporaneous oral agreement. This result would seem,

upon principle, decisive of the question arising in the present

case, yet, nevertheless, there is another subject which cannot

be properly passed in silence, for there are decisions which

cannot fail to command much respect, which hold that as

between an accommodation endorser and endorsee, the form

of the note is not conclusive, and that in that connection parol

evidence is admissible. The first of the cases here alluded to

is that of PhiUips v. Preston, 5 How. 278, and it is not to be

denied that it is exactly to the purpose, for it explicitly de-

clares that an agreement between first and second endorsers,

for the accommodation of the maker, to share the loss equally,

made at the time of endorsing the note, may be proved by parol.
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In that case, as in the present one, the first endorser had paid

the note, and the suit was by him against the endorsee for

contribution, on the ground that such was the oral under-

standing. I have examined this case with care, and although

yielding to it all the deference that of right belongs to so high

an authority, have altogether failed to be able to concur in the

principles and reasoning on which its conclusion rests. The

theory by which the result reached is attempted to be justified

is this : That the suit is not upon the contract arising by law

out of the act of endorsing, but on what is called the collat-

eral oral arrangement. The rule is plainly admitted that

written evidence cannot be altered by parol. To show in

what distinct terms this admission is made, and also the rule

of decision, the following quotation will suffice. Alluding to

the extrinsic testimony, the opinion says: "Were the action on

the notes, and this evidence offered to contradict them, it

would be entirely different, because in an action on a note,

parol testimony is not competent to vary its written terms, and,

probably, not to vary a blank endorsement by the payee from

what the law imports. * * * So between contending parties,

likewise, all prior conversation is supposed, as far as binding,

to be embodied in the written contract. * * * g^t the

parol evidence here is not offered in any action on the note, or

to alter its terms or its endorsements; nor is any prior or

cotemporaneous conversation offered to vary the note or its

endorsement, in an action founded on either of them. But it-

is offered to prove a separate contract, which was made by

parol, and is of as high a character as the law requires, and this

evidence is plenary and entirely satisfactory to substantiate the

separate contract." It will be observed that this reasoning ad-

mits the fact the endorsement constituted a definite contract, in

writing, between the parties to the litigation, and that if the

action was on that written contract the parol evidence would

have been inadmissible, and it then asserts that there is what the

opinion calls a collateral contract, upon which the snit was

based. Now, what seems to me impossible to concede, is that

on the facts stated there existed two legal contracts—an oral
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one and a written one. How can this be so, when the one is

contradictory of the other? The written contract bound the

first endorser, with reference to the rights of the endorsee, to

pay the whole note ; the oral contract bound him to pay only

half. Such stipulations relate to the same subject matter,

and they cannot stand together, and the consequence is it

must be conclusively presumed that the parties did not intend

to establish such inconsistencies. Such a juncture presents

nothing but the ordinary case of a conflict between the oral

and the written evidence ; in that case the former requiring

the first endorsee to pay the entire claim, and the latter bind-

ing him only to bear a moiety of it. It seems to me that it

would despoil the rule, which is prohibitive of parol evidence

in such matters, of much of its practical benefit, if the oral

engagement, variant from the written one, can lay a separate

ground of action. Such a principle would enable a person,

at his option, to sue on the written contract or on a contem-

poraneous oral contract. The hypothesis on which the rule

which excludes on such occasions cotemporaneous oral stipu-

lations, is the peremptory assumption that the parties at the

given time, with respect to the same subject matter, entered

into but a single agreement. The reported case assumes that

the first endorsee, in the same transaction and at the same

time, agreed to pay the whole, and, at the same time, stipula-

ted that he should pay only one-half of the money in ques-

tion. In my opinion, upon principles thoroughly established,

under the circumstances stated, the written endorsement con-

stituted the only legal evidence that could be resorted to.

The other cases in which the doctrine whicli I have here

sought to controvert has been maintained, are those of Weston

V. Chamherlaln, 7 Cash. 404, and Clapp v. Rice, 13 Gray

403 ; but it is not necessary to notice them furthei than to

say that in neither of them does the subject appear to have

been independently considered ; the point in question being

disposed of in a few words, and the only pertinent authority

<;ited being that of Phillips v. Preston, which is above discussed.

In the case now before the court, as I read the undertaking
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of the plaintiff, by force of his prior endorsement, he agreed,

in writing, to pay the whole of this money, so far as the de-

fendant is concerned, and he cannot alter that agreement by

the oral testimony in question.

In closing it may not be amiss to remark that this case does

not present the point above discussed as it is usually presented

between two accommodation endorsers. There is another

element in this affair, which is the fact that this plaintiff had

admittedly become liable to the defendant for this money as

endorser on the former note, to take up which the note now
in suit was given. As a consideration for his endorsement on

the note now in question, he is released by the defendant from

his liability on the former one. Inasmuch as this endorsee

has taken this endorsement for value, the result is that if an

oral engagement, differing from the legal import of the en-

dorsement, may be set up here, so it can in all cases in the

ordinary course of business.

EWEN C. KENNEDY v. HUGH W. McKAY, JAMES J. EEID
AND JOHN HALLIAED.

1. An innocent vendoi* cannot be sued in tort for the fraud of his agent

in effecting a sale.

2. In such a case the vendee may rescind the contract and reclaim the

money paid, and if not repaid may sue the vendor in assurnpsit for it,

or he may sue the agent for the deceit.

On rule to show cause why a new trial should not be

granted.

Argued at February Term, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the rule, G. Collins.

Contra, Scudder & Vredenbwgh.
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The opinion of the court was delivered by

Beasley, Chief Justice. This is a suit bottomed on an

alleged fraud committed by the defendants, in the sale of forty

shares of the stock of the State Insurance Company to the

plaintiff. The supposed deceit consisted in unfounded repre-

sentations as to the financial condition of that company. The

stock, at the time of the sale, was standing on the corporate

books in the name of the defendant McKay, and the sale was

effected by the two other defendants, and who, if the plain-

tiff's testimony was to be credited, made the statements which

tlie jury has found were fraudulent. Halliard, one of the

defendants, permitted judgment by default to be taken against

him, and the verdict has implicated all of the three defend-

ants in the deceit of the transaction.

But this finding, so far as Mr. McKay is concerned, seems

to me not to be justified by the evidence. I have altogether

failed to find any testimony that connects him, in respect to

any material particular, with this affair. It is quite conclu-

sively shown that the stock in question was put on the books

of the corporation in the name of Mr. McKay, without his

knowledge or consent. Halliard, the president of the insu-

rance company, had purchased these shares, with sundry

others, with the moneys of the company, and, wishing to keep

them outstanding, had resorted to the device of transferring

them to the name of Mr. McKay without asking his consent

or apprising him of the step thus unwarrantably taken. This

was the situation when the sale in question was made by

Halliard and Reid, the latter then being the secretary of the

insurance company. Both Reid and McKay testify that to

the time of this event the latter had no intimation from any

source that he was the colorable owner of this stock, and that

he had no knowledge whatever that the plaintiff was minded

to become a purchaser of any part of the stock of this corpo-

ration. If it be true, therefore, that Halliard and Reid, in

selling this property to the plaintiff, represented it as Mc-

Kay's stock, and, with a fraudulent intent, made false state-

VoL. XIV. T
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ments touchiug the financial condition of the company, such

misconduct could not affect the defendant McKay. In the

presence of this direct evidence, the circumstance relied on to

connect him with the ownership of this stock or its sale, are

of too uncertain an import to have any controlling effect.

They do not raise, in ray mind, even a suspicion that he was

implicated in this matter.

But even if we were to assume that this stock was, in reality,

the property of McKay, and that Halliard and Reid were his

agents to make sale of it, still it is not apparent on what legal

theory this present aciion could be sustained. To support

this suit against McKay fraud must be imputable to him, and

the case is entirely destitute of all testimony tending to show

that he authorized, or was privy to the utterance of the false

representations in question. On the ground thus assumed,

then, the case would be that of a sale made by fraud-doing

agents in behalf of an innocent vendor. Whatever uncer-

tainty may at one time have prevailed in regard to the legal

incidents of such a position, such uncertainty no longer

exists, and the rights, under the given circumstances, of both

vendor and vendee, have been plainly defined, and, as I think,

firmly settled by recent judicial decisions. In the light of

such authorities it is clear that an innocent vendor cannot be

sued in tort for the fraud of his agent in effecting a sale. In

such a juncture the aggrieved vendee has, at law, two, and

only two remedies ; the first being a rescission of the contract

of sale and a reclamation of the money paid by him from the

vendors, or a suit against the agent, founded on the deceit.

But in such a posture of affairs, a suit based on the fraud

will not lie against the innocent vendor, on account of the

deceit practiced without his authority or knowledge, by his

agent. If the situation is such that the vendee can make com-

plete restitution, so as to put the vendor in the condition with

respect to the property sold (hat lie was in at the time of the

sale, he has the right to rescind such contract of sale, and if

the vendor, on a tender Lo that effect, refuses to return the

money received in the transaction, a suit will lie for such
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money, but such refusal on the part of the vendor will not

make him a party to the original wrong, so that he can be

sued for the deceit. This is the doctrine declared with much

clearness and force by Barons Bramwell and Martin, in the

case of Udell v. Atherion, 7 H. & N. 172, and their views on

this subject were concurred in, and the principle propounded

by them adopted and enforced by the House of Lords in

Western Bank of Scotland v. Addie, L. R., 1 Sc. App. 146.

In this latter case the action was against the bank for deceit,

which was alleged to consist in certain fraudulent representa-

tions, charged to have been made on a sale of stock to the

plaintiff by the directors of such corporation as its agents.

Lord Chelmsford, in giving his views, said :
" The distinction

to be drawn from the authorities, and which is sanctioned by

sound principle, appears to be this : Where a person has been

drawn into a contract to purchase shares belonging to a com-

pany, by fraudulent misrepresentations of the directors, and

suit is brought in the name of the company to seek to enforce

that contract, or the person who has been deceived institutes

a suit against the company to rescind the contract on the

ground of fraud, the misrepresentations are imputable to the

company, and the purchaser cannot be held to his contract,

because the company cannot retain any benefit which they

Imve obtained through the fraud of their agents. But if the

person who has been induced to purchase shares by the fraud

of the directors, instead of seeking to set aside the contract

prefers to bring an action of damages for the deceit, such an

action cannot be sustained against the company, but only

against the directors personally." Lord Cranworth, in his

opinion, puts himself on the same ground, and says :
" A

person defrauded by the directors, if the subsequent acts and

dealings of the parties have been such as to leave him no

remedy but an action for the fraud, must seek his remedy

against the directors personally." It is obvious that the doc-

trine embodied in this decision, which is of so great weight as

to be almost entitled to stand as authoritative in this court,

if applied to the present case will have the effect of taking
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from the plaintiff's suit, so far as ifc relates to Mr. McKay,
every semblance of a foundation. By bringing his action in

its present form the plaintiff has given up all idea of a rescis-

sion of the contract of sale, and the consequence is that, ac-

cording to the doctrine of the cases cited, he must connect

this last-named defendant with the fraud by which the sale

was effected, if he would obtain a judgment against him. But

in this he has altogether failed.

The rule should be made absolute.

THE MAYOR AND COMMON COUNCIL OF THE CITY OF
BAYONNE V. WILLIAM H. FORD.

R. Graves plotted a tract of land as building lots, selling some of them

by reference to such plot ; on this plot was a small section marked
" Annette Park, now belonging to R. Graves." Held, that such sec-

tion thereof became a public park by dedication.

This was an ejectment, brought by the corporation of Bay-

onne to recover a certain tract of land alleged to be a public

park. These were the facts : Roswell Graves was the owner

of a tract of land containing about two hundred acres, at Ber-

gen Point, and which parcel included the premises in question.

He had this whole tract marked out on a map into lots and

plots, and streets and avenues, and the premises in dispute

were indicated on this map thus :
" Annette Park, now belong-

ing to R. Graves." This park stood by itself, being separated

on all sides from the building lots, by laid-out streets. In the

spring or early part of the summer of 1853, Graves sold and

conveyed some of the lots laid down upon this map, and after-

wards, in June, 1853, filed the map in the office of the clerk

of the county of Hudson, and then, in 1859, 1860 and 1864,

sold four additional lots, and in these conveyances, for the
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purpose of description, this map was referred to. There was

also evidence to the effect that Graves, about the time he filed

the map, when commending his lots to purchasers, had re-

peatedly declared that he had dedicated the park to the public.

The evidence on the part of the defence consisted of proof

of his title, derived mediately from Graves; of a conversation

of Graves, in which he stated that his dedication of the part

was on the condition that the purchasers of the lots were to

improve it, and that none of them who had bought the lots

would contribute anything for that purpose; and some testi-

mony having a tendency to show that the part had been, with

the rest of the property, subjected to tax.

The jury was instructed to find a verdict for the plaintiff,

and a rule was granted to show cause why there should not

be a new trial.

Argued at February Term, 1880, before Beasley, Chief
Justice, and Justices Depue, Scudder and Kjnapp.

For the motion, John Linn.

Contra, Gilbei't Collins.

The opinion of the court was delivered by

Beasley, Chief Justice. The direction to the jury,

which was given at the trial, to find a verdict for the plain-

tiff, seemed to me to have been the inevitable result in view

of the proofs then before the court. In PtHce v. Inhabi-

tants of Flainjield, 11 Vroom 608, the Court of Errors, with

the intention of establishing a definite rule of law upon the

subject, explicitly declared that when a land-owner had caused

a map of a part of land to be filed in the county clerk's ofiBce, on

which streets and building lots were delineated, and one block

was set apart and marked with the word " park ;" and when
such land-owner had subsequently made conveyances of sundry

of such lots to various purchasers, such conduct was conclu-

sive evidence of a dedication of the parcel designated " park,"
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to public use. As the practice of selling city lots by refer-

ence and in conformity to maps of this description is very

prevalent in this state, public policy seems to require that the

legal consequences of sales under such conditions should be

neither uncertain nor obscure ; and such beneficial result can

be secured only by maintaining that the rule established by

the case just cited, is not to be frittered away by frivolous

circumstances, or other vague indications of an intention

inconsistent with the presumption from the specified acts, of

a dedicatory design. The reasonable inference from the

existence on a map of this description of a tract marked off as

a park or other public improvement, is that such easement is

intended to give value to the adjacent lots, and after such

inference has been drawn and sales effected on that footing, the

burthen should be thrown on the vendor to show, by the

clearest proofs, that the inference thus made was unwarranted.

In the case in hand, it seems to me that tlie proof designed for

that end is of the slenderest and most inconclusive character.

On the map in question the section of land set off as a park

has this description, viz.: "Annette Park, now belonging to

R. Graves;" and the contention is that this phrase, expressive

of ownership, distinguishes this case from that of Price v.

Inhabitants of Plainfield. But the terms relied on do not

sujfficiently express the idea sought to be attributed to them.

The assertion of ownership comprised in these words, does not

reach to the point of inquiry, which is as to the use which the

owner intends to make of the land admittedly owned by him.

The phrase denotes a claim of ownership when the proof was

made, but it denotes nothing with respect to the purpose ta

which the premises are to be applied in the future, whether

they are to be retained or sold, as dedicated. Even now.

Graves, if living, would be the owner of this parcel of land,

even though he dedicated it as a park to the public use. The

rule to which I have adverted as established by the Court of

Errors, would be of no practical avail if it could be turned

aside by so feeble a force as is inherent in these expressions.

I have said that I think the proof that will overcome the pre-
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sumption of dedication arising from the conditions designated,

must be of the most cogent character; the present proof falls

far below that standard.

And it may be further remarked that if we should put the

construction on the phrase thus criticised, that the counsel of

the defendant claims, it would not save the case of his client.

Such terms, so construed, could have the effect only of pre-

venting the map under the given circumstances from opera-

ting, per se, as proof of dedication
;
grant, therefore, that by

the filing of the map there was no dedication ; still it cannot

be denied that Graves, being thus the owner, could, if so

minded, subsequently devote this land to the designated use

of dedication, and the defendant himself has proved that he

made such dedication. It is true that the witness by whom
this is proved says that the statement made i)y Graves was

that such dedication was a conditional one—the condition

being that the purchasers of the lots should make the park.

Here there was a dedication admitted to have been made, and

the defence against its existing force is, that it was defeasible

on the non-performance of a condition subsequent, which con-

dition has not been complied with. But when was such con-

dition to be performed ? There was plainly no time fixed.

And by whom was it to be performed ? Certainly by the

body of purchasers of the lots composing the entire tract.

Only a few lots have been sold. Can this small number of

purchasers be called on to take upon themselves the burthen

of fulfilling this entire condition ? But again : the conclusive

answer to this defeasance of the case thus made by the de-

fendant against himself, is the fact that there is not a particle

of legal proof that any purchaser ever refused to contribute to

the performance of such condition. All that we know upon

the subject is, that Graves, in the conversation alluded to,

stated that they so refused ; but the legality of such testi-

mony will hardly be insisted on. Taking the defendant,

therefore, at his own word, and laying aside all the other tes-

timony in the case, the result at the trial was right.

Nor have I found anything in the second position taken by
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the counsel of the defendant, which can in anywise affect the

determination of the present controversy. The position thus

alhided to was, that the city authorities of Bayonne, under a

general authority to lay out streets and avenues, had run a

street over part of the premises in question, and that, in con-

sequence of such act, the dedication was defeated. But the

result embraced in this proposition appears to me a plain non

sequitur. It may well be that with respect to so much of this

park as has been comprised in this public road, the defend-

ant, as the owner of the fee, was entitled to some compensa-

tion, as his land was applied by the publiu authorities to a use

to which he had not devoted it ; but how such an appropria-

tion of a part of the tract could operate as a defeasance of the

entire gift to the public, the argument has not informed the

court. In the case of Trustees of the M. E. Church v. Coun-

cil of Hoboken, 4 Vroom 19, it was truly said that when a

dedication of this kind obtains, the local corporate authorities

take the interest so created in trust as the representatives of

the public, and that they cannot sell the lands so dedicated,

nor release nor extinguish the uses for which the dedication

was made ; and the theory, therefore, would be utterly inad-

missible, even if the fact were that the corporate authorities

of Bayonne had laid out the road in question, that thereby

they forfeited rights that belonged not to themselves but to

the public at large. In point of fact, the street in question

was not laid out by the city of Bayonne, but by special com-

missioners appointed under a special statute. The action of

such officers had no effect in the way of destroying the public

rights now in question.

The rule must be discharged.
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ATKINSON V. HIRES.

1. A sheriff having an execution against the mortgagor of chattels may
levy upon and sell them, provided he does not profess to sell clear of

the mortgage, and does not deliver possession to the purchasers.

2. If the mortgagee notify the sheriff of his claim, the sheriff, after the

sale, must retain the goods in subservience to such claim.

3. The law will infer, in the absence of contrary evidence, that the offi-

cer's conduct was legal, and the naked fact that the sheriff about to

sell goods mortgaged said, at a time not defined, and under circum-

stances not disclosed, " that if any one bid at his sale he would get

the property," is not sufficient to show that his conduct was tortious.

In trover. On case certified from the Salem Circuit Court.

Argued at February Terra, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, W. T. Hilliard.

For the defendant, M. H. Stratton.

The opinion of the court was delivered by

Beasley, Chief Justice. This was a suit by the owner

of a chattel mortgage against the sheriff, who had levied an

execution on the mortgaged property. The action was in

trover, and the only proof of a conversion was the fact of the

levy and a declaration made by the sheriff before the sale

"that if any one bid he would get the goods." It likewise

appeared that prior to the sale the sheriff was notified by the

plaintiff of his lien upon the chattels.

In this state of the evidence, I think the plaintiff should

have been nonsuited. There was no sufficient proof of a con-

version. The officer holding an execution against the mort-

gagor of the chattels had a right to levy upon them, and to

put them up for sale. Such acts were not an invasion of the
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rights of the mortgagee. The plaintiff was bound to make

out a tort on the part of the officer, and he failed to do this

by showing merely a levy and sale. As the legal inference^

in the absence of a contrary indication, will be in favor of the

legality of the conduct of the sheriff, it must be assumed that

in making this sale the rights of the plaintiff were respected.

It was the duty of the defendant to sell only the interest of

the defendant in execution in the articles levied on, and it was

further his duty, as the mortgagee had notified him of his

claim upon them, to subject them to the power of such claim-

ant upon the conclusion of the sale. It would have been an

infringement upon the rights of the mortgagee for the sheriff

to have attempted to sell the property at his sale, clear of the

mortgage, or to have permitted the purchaser to take posses-

sion of it. If he did either of such acts it was incumbent on

the plaintiff to prove it, for in the absence of proof, the law

will intend propriety of conduct in the officer. That the

sheriff said before the sale " that whoever bid would get the

goods," is a circumstance too insignificant to raise up a reason-

able ground for the imputation of misconduct on the part of

the defendant. It does not appear when, or to whom, or under

what circumstances such declaration was made, so that it is

impossible to say that by such an expi'ession more was meant

than that bidders would acquire in the articles sold the title

of the mortgagor. If the defendant, in point of fact, osten-

sibly sold more than such title, or delivered the possession of

the chattels sold to the bidders, it was easy for the plaintiff to

show it. This he did not do, and consequently failed to prove

the commission of any tort by the defendant. The rights

and liabilities of an officer, Avhen he levies upon and sells

mortgaged chattels, are defined with care and accuracy in the

case of Woodside v. Adams, 11 Vroom 429, and according to

the principles there propounded it is clear that this defendant,

so far as this evidence shows, did no wrong to this plaintiff.

The Circuit Court should be advised that judgment as in

case of a nonsuit should be entered in this case.
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HAGERTY v. ENGLE.

1. By Bev., p. 481, O* * note falling due on the 30th of May, that day

being a Sunday, does not become due until the Tuesday following.

2. A protest of such a note on the 29th is premature, and will not bind

the endorser.

In case. On case certified from the Warren Circuit.

For the plaintiff, aS. C. Smith.

For the defendant, B. C. Frost.

The opinion of the court was delivered by

Beasley, Chief Justice. The question is, whether de-

fendant can be held as the endorser of the note in suit.

This note fell due by its terms on the 30th of May, that

day being the third day of grace. The 30th of May was

Sunday, and, in consequence, the note was presented for pay-

ment and duly protested on the 29th.

But it is clear that by force of the act in relation to legal

holidays, such presentation and protest was premature. Rev.,

p. 481, § 1. By the operation of this law the note was not

payable until Tuesday next after the 30th. The act is plain

to this purpose. The first section designates the days which

are to stand as legal holidays, the 30th of May being one of

them, and the second section then provides, " that when any

of the days thus set apart shall happen on Monday, all bills

and notes becoming due and payable on such Monday, shall

be due and payable on the Tuesday following, and that if any

or either of said days shall happen on Sunday, the Monday
following shall be a legal holiday, and all bills of exchange

and promissory notes becoming due and payable on such days

shall be become due and payable on the Tuesday following

;

and that when any of said days shall happen on Sunday or
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Moudaj, it shall not be necessary to give notice of the dis-

honor of such bills of exchange or promissory notes until the

Wednesday next after such Sunday or Monday."

It is obvious, therefore, that the present note, by the ex-

press terms of the statute, did not become due and payable

until the Tuesday following Sunday, the 30th, and that con-

sequently that the demand of payment on the 29th was a

nullity, and the protest founded upon it inefficient and void.

The Circuit Court should be advised that the defendant

cannot be held in this action.

CAESON V. JEESEY CITY INSUEANCE COMPANY.

Where the policy in express terms refers to the application or other

papers connected with the risk, and adopts them as part of the con-

tract of insurance, they become part of the policy, and the statements

therein relative to the situation, use and character of the risk are war-

ranties on the part of the assured.

Conditions in a policy which create forfeitures, will be construed most

strongly against the insurer, and will never be extended beyond the

strict words of the policy,

A policy issued on a written application for insurance, in which one

of the questions propounded is left unanswered, is a waiver of the right

to the information called for by such a question, and the contract of

insurance will be considered as based on answers given to inquiries to

which the applicant has responded.

An application for insurance on a mill property contained the follow-

ing questions : (18th.) Ownership—Is the mill owned and operated by

the applicant? Ans.—Yes, by the applicant and his son. Is any

other person interested in the property ; if so, state the interest.

Ans.—None. (19th.) Encumbrances—Is there any encumbrance on

the property ? Ans.—Expects to borrow $2500 and use the policy as

collateral. If mortgaged, state the amount? To this question there

was no answer. The applicant had title to the premises in fee simple,

but they were subject to four mortgages. The policy was written in,

"Loss, if any, payable to Israel Baldwin, mortgagee." Baldwin was

one of the four mortgagees. Held—
1. That the first of these inquiries had reference to the state of the
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legal title, and that the subject of encumbrances was dealt with exclu-

sively in the inquiry contained in the other subdivision.

2. That the applicant being the owner in fee of the legal estate, the

mortgages were no breach of the warranty with respect to the owner-

ship of the property.

3. That the policy having been issued upon an application in which

no answer had been given to the inquiry as to encumbrances, there

was no warranty on that subject.

6. The policy contained a stipulation " that the insurer should not be

liable, by virtue of this policy or any renewal thereof, for any loss

that may occur before the premium had actually been paid to this

company." The policy was sent to P., an agent, for delivery, whose

duty it was to deliver the policy and receive the premium. The
agent testified that the rule of the company was for the agent to report

once a month ; that he ahvays held the funds for a month and some-

times longer. His commissions were deducted from the premiums

when he made his remittances. The agent delivered the policy and

took the note of the assured with an endorser, payable at a bank, for

the premium. He had the note discounted and the proceeds placed

to his credit in the bank before the loss occurred. Held—
1. That a condition in a policy "that if any broker or any other pen-

son than the assured has procured this policy he shall be deemed the

agent of the assured and not of the company," did not debar the com-

pany of the power to appoint agents and clothe them with such

authority—general, special or limited—as might be advisable ; and

the delegation of such authority will carry with it such powers and

consequences as are incident to the relation of principal and agent

within the scope of the authority conferred.

2. That P. was constituted the agent of the company for the purpose

of receiving premiums on policies negotiated by him, and that pay-

ment of such premiums to him was payment to the company ; and

3. That the premium on this policy was paid when the note was dis-

counted and the proceeds passed to P,'s credit in the bank.

6. A stipulation in a policy that " no agent of this company is authorized

in any respect to change the terms and conditions of this policy, and

they shall neither be changed nor waived except in writing, signed by
the president or secretary of the company," applies only to those con-

ditions and provisions in the policy which relate to the formation and

continuance of the contract of insurance and are essential to the bind-

ing force of the contract while it is running, and does not apply to

those conditions which are to be performed after the loss has occurred

in order to enable the assured to sue upon his contract. After the

loss has happened, conditions in the policy with respect to notice of

loss and preliminary proofs may be Avaived by parol, though the

policy contain such a stipulation as is above referred to.
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A condition providing that ''all fraud or attempt at fraud, by false

swearing or otherwise, shall cause a forfeiture of all claim under the

policy," is available as a defence only when it appears that the

assured knowingly and intentionally swore falsely, or said or did that

which is claimed to be fraudulent. Mere mistake in stating facts, or

an over-valuation, is not sufficient to sustain the defence.

On case certified from Mercer Circuit.

Argued at June Term, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, if. Beasley, Jr., and A. G. Richey.

For the defendants, F. McGee and J. D. Bedle.

The opinion of the court was delivered by

Depue, J. The suit was tried at the Circuit until the

evidence was in, aud then the trial was, by consent of counsel,

suspended, that questions of law might be heard before the

Supreme Court.

The premises insured, consisted of a flouring mill, engine

and machinery, situate in the county of Mercer. The insur-

ance was negotiated with Thomas C. Pearce, an agent of the

company, residing at Hightstown, in said county. The policy

bears date January 8th, 1880. In it is written the direction,

" Loss, if any, payable to Israel Baldwin, mortgagee." The

fire occurred February 15th, 1880.

The defence was made exclusively on the ground of non-

compliance with the conditions of insurance. When the tes-

timony for the defence was in, the plaintiff offered evidence

competent to meet a defence founded on a fraudulent conceal-

ment or suppression of the truth in regard to incumbrances

on the property, and thereupon the defendant's counsel stated

that they did not rely on fraudulent misrepresentation, or

fraudulent concealment, and disclaimed any imputation of

actual fraud in the application, and put themselves upon a

breach of warranty and non-compliance with the conditions
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of insurance. This disclaimer has simplified very much the

examination of the case.

The conditions of insurance are contained in the body of

the policy. By the first of them, it is stipulated that if an

application, survey, plan or description is referred to in the

policy, it shall be considered a part of the contract and a war-

ranty by the assured. The policy was issued upon an appli-

cation signed by the applicant, which is referred to in the

policy, in these words, viz. :
" For a more particular descrip-

tion reference is had to the application and survey No. 118,031,

filed with this company, which is a warranty on the part of

the assured, and is hereby made a part of this policy."

Where the policy in express terms refers to the application

or other papers connected with the risk, and adopts them as

part of the contract of insurance, they become part of the

policy ; and the statements therein relative to the situation,

use or character of the property are warranties on the part of

the assured, and the validity of the contract of insurance

depends upon the truth and fulfilment of the warranties and

conditions therein expressed. Wood on Ins., § 137; Jennings

V. Chenango County Ins. Co., 2 Denio 75 ; Sheldon v. Hart-

ford Fire Ins. Co., 22 Conn. 235 ; First National Bank v. Ins.

Co., 50 N. Y. 45 ; Dewees v. Manhattan Ins. Co., 5 Vroom

244. I consider the incorporation of the application for in-

surance into this policy so as to make it part of the contract

of insurance, too clear to require discussion.

First. The only portion of the defence which is rested on

matters contained in the application for insurance, is that

which relates to the ownershi[) of, and encumbrances upon,

the premises, embraced in the 18th and 19th subdivisions of

the application, which are as follows: "(18.) Ownership.—Is

the mill owned and operated by the applicant? Ans.—Yes,

by the applicant and his son. Is any other person interested

in the property; if so, state the interest? Ans.—None. (19.)

Encumbrance.—Is there any encumbrance on the property?

Ans.—Expects to borrow $2500, and use the policy as a col-
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lateral. If mortgaged, state the amount?" To this question

there is no answer.

It is manifest from the classification in these two subdivi-

sions, and the inquiries specially propounded under each head,

that, in the former, ownership and interest had reference to

the state of the legal title, and that the subject of encum-

brances was dealt with exclusively in the latter subdivision.

A warranty in a policy of insurance excludes all argument

in regard to its reasonableness or the probable intent of the

parties. If the policy contains a condition which in law

amounts to a warranty on the part of the assured, he can

derive no benefit from the policy unless the condition has

been literally performed. And it is immaterial to what cause

non-compliance is attributable ; for, if it be not in fact com-

plied with, the assured will forfeit all his rights under the

policy unless the forfeiture has been waived by the insurer.

Marshall on Ins. 251 ; Wood v. Hartford Ins. Co., 13 Conn.

544 ; Dewees v. Manhattan Ins. Co., 5 Vroom 244. Hence,

it has become a settled rule in the construction of contracts

of insurance that policies of insurance will be liberally con-

strued to uphold the contract, and conditions contained in

them which create forfeitures will be construed most strongly

against the insurer, and will never be extended beyond the

strict words of the policy. Palmer v. Warren Ins. Co., 1

Story 360 ; Stone v. U. S. Casualty Ins. Co., 5 Vroom 375

;

State Ins. Co. v. 3Iaackins, 9 Id. 564 ; Wood on Ins., § 57.

" In enforcing forfeitures, the court should never search for

that construction of language which must produce a forfeiture,

when it will bear another reasonable construction which will

not produce such results." Walker, J., in Hartford Ins. Co.

V. Walsh, 54 III. 164.

If the assured has an iiisurable interest in the property, in-

surance of it as his property, or by him as owner, will be

valid though his title be a qualified or a mere equitable title

{Franklin Fire Ins. Co. v. Martin, 11 Vroom 568 ; Ins. Co. v.

Woodruff. 2 Butcher 541) j and he is not bound to state the
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nature or particulars of his title unless expressly required to

do so by the provisions of the policy. May on Ins. 285.

The production of the plaiutiiF's title showed that he was

the owner of the entire legal estate iu fee simple. A mort-

gagor is deemed seized of the lands against all the world ex-

cept the mortgagee. Thompson v. Boyd, 1 Zab. 58. In this

state the title of the mortgagee is only a title sub modo ; and

in law as well as in common parlance, the mortgage is con-

sidered as a mere security for the debt—an encumbrance on

the legal title of the mortgagor. Kirclier v. Schalk, 10 Vroom

335, 337. A mortgage upon property insured is not a viola-

tion of a condition against a sale, conveyance, alienation

or change of title. Commercial Ins. Co. v. Spanhneble, 52

III. 53. Nor is it within a prohibition against any change

in the title or possession of the property, whether by sale,

transfer or conveyance. Hartford Ins. Co. v. Walsh, 54 III.

164. A mortgage is not such an alienation of real or per-

sonal property as will avoid the policy. Jackson v. Mass.

Ins. Co., 23 Pick 418 ; Rice v. Tower, 1 Gray 426 ; Cono-

ver V. Mutual Ins. Co., 3 Denio 254. The cases of Allen v.

Charlestown Ins. Co., 5 Gray 384, and Franklin Ins. Co. \.

Vaughan, 92 U. S. 516, illustrate the strictness of construc-

tion applied to such conditions when they are invoked to

work a forfeiture of the contract.

In Ins. Co. V. Huron, 95 U. S. 242, the owner of the

fee, to whom was issued a policy containing a condition iden-

tical with the fourth condition in this policy with respect

to the interest of the assured being " other than the entire,

unconditional and sole ownership of the property for the use

and benefit of the assured," was held entitled to recover on his

policy, although at the time it was issued there was an out-

standing lease for years to a third party, which fact was

neither represented to the company nor expressed in the

policy.

I think there was no breach of the warranty expressed in

the eighteenth subdivision of the apnlication, which relates

to the ownership of the land.

Vol. XIV. u
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The defence under subdivision 19 in the application, stands

on a different ground. The premises were then subject to

four mortgages—one to Hutchinson, dated April 6th, 1847,

for $1500; another to Cubberly, dated April 1st, 1867, for

$1000: the third to Taylor, dated March 31st, 1877; the

fourih to Baldwin, dated December 30th, 1879, for $2100.

If the applicant had falsely answered the inquiries propounded

with respect to encumbrances, the policy would be avoided for

a breach of a condition of insurance. But he studiously re-

frained from making any answers to the inquiry on the sub-

ject. The paper was incomplete in that respect.

The application was prepared by Pearce and signed by the

applicant. It was then transmitted to the company, and the

policy was issued directly from the company's office, upon the

application in its uncompleted condition. When a policy is

issued on a written application for insurance, and any of the

questions are left unanswered, the objection must be made be-

fore the policy is issued. A policy issued upon such an appli-

cation is a waiver of the right to the information called for by

the inquiry unanswered, and the contract of insurance will be

considered as based only on the answers given to inquiries to

which the applicant has responded. If the insurer issues a

policy upon an uncompleted application for the insurance, he

cannot afterwards avoid the policy on the ground that the

answers were not full. Wood on Ins., §§ 151, 496; 3Iai/

en Ins., § 166 ; Liberty Hall Association v. Housatonic Ins.

Co., 7 Gray 261; Hall v. People's Ins. Co., 6 Id. 185;

Dohn V. Farmers' Ins. Co., 5 Lansing 275 ; Commonwealth

V. Hide and Leather Ins. Co., 112 Mass. 139.

The plaintiff at the trial, in order to meet a defence that

the information with regard to encumbrances was fraudulently

withheld, offered to show that Pearce, the agent of the com-

pany, filled up the application, and that the different encum-

brances on tlie property were spoken of between him and

Pearce before the application was filled up, and that therefore

there was no omission to make known the existence of the en

cumbrances. Upon such a defence the evidence proffered was
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competent. Franklin Fire Ins. Co. v. Martin, 11 Vrnom 568,

674, and cases cited ; Ins. Co. v. Woodruff, 2 Dutcher 541, 552 ;

Dodge County Ins. Co. v. Rogers, 12 Wis. 337. The tes-

timony was objected to, and on a disclaimer by the defend-

ant's counsel of the defence of a fraudulent misrepresen-

tation or fraudulent concealment, the evidence was withdrawn.

Tlie defence was at the trial put solely on a breach of war-

ranty. It is therefore sufficient to say that we do not find

that the applicant entered into any contract of warranty on

this subject.

Second. The policy was executed at the company's office

in Jersey City, and sent to Pearce for delivery. He delivered

it to Baldwin within a week from the time it was issued.

One of the conditions of insurance is that the company "shall

not be liable, by virtue of this policy or any renewal thereof,

for any loss that may occur before the premium has actually

been paid to this company." Another condition is that " no

agent of this company is authorized in any respect to change

the terms and conditions of this policy, and they shall neither

be changed nor waived except in writing signed by the presi-

dent or secretary of the company."

When tJie policy was delivered, Pearce took a note for the

premiums on this and other policies on the same premises,

delivered at the same time, and issued by other companies.

In Basch v. Humboldt Ins. Co., 6 Vroom 429, it was held,

upon a policy containing the same condition with respect

to the prepayment of the premium, which also contained an

acknowledgment of the receipt of the premium, that the com-

pany was, on the delivery of the policy by an agent, estopped

from setting up the non-payment of the premium. This

policy contains no formal acknowledgment of the receipt of

the premium. It recites that the company, " in consideration

of $15, and the conditions and agreements herein contained,

doth insure," &c. It is not proposed to consider whether in

legal effect there is any difference between these two forms of

policies, where the policy has been delivered by au agent au-

thorized to deliver it and receive the premium, if such agent
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has delivered the policy unconditionally, and has agreed to

credit the assured and has made himself a debtor for it to the

company. See Hallock v. Ins. Co., 2 Dutcher 268, 276

;

Trustees v. Brooklyn Ins. Co., 19 N. Y. 305; New York

Central Ins. Co. v. National Ins. Co., 20 Barh. 469. As will

appear in the sequel the decision of that question is not neces-

sary in this case.

Pearce was the agent of the company. He had been its

agent for fifteen years, and had taken a great many policies

for the company. He testified that the company always for-

warded policies to him before it received the premiums, and

that it was his duty to deliver the policies and collect tiie

premiums. He also testified that it was the rule of the com-

pany for the agent to report once a month that he always

held the funds for a month, and sometimes longer. His com-

missions were deducted from the premiums when he made hi&

remittances. The condition in this policy ^' that if any broker

or any other person than the assured has procured this policy^

he shall be deemed the agent of the assured and not of the

company," does not debar the company of the power to

appoint agents and clothe them with such authority—general,

special or limited—as might be advisable ; and the delega-

tion of such authority will carry with it such powers and

consequences as are incident to the relation of principal

and agent within the scope of the authority conferred. There

can be no doubt that, under the circumstances of this case, pay-

ment to Pearce of premiums on policies negotiated by him

was payment to the company. He was constituted its agent

for the purpose of receiving such premiums.

The note taken by Pearce was payable to him individually

and was endorsed by Baldwin. Pearce testifies that he took

the note on his own responsibility, that he got it discounted

at bank within a week or ten days after he received it, and

perhaps in less time, and that the proceeds were passed to liis

credit. The note was discounted and the proceeds passed to

Pearce's credit in the bank before the fire occurred. On the

next day after the fire Pearce sent his account to the secretary
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of the company, including the premiums on this policy and

other j)olicies he had negotiated for the company, inclosing

therewith his checks for these premiums, less his commissions.

In his letter he says, speaking of the Carson policy, " the

premium was settled at the time it was due." The company,

having received information of the fire, has not used Pearce's

•check. The president testified that he informed Pearce that

they would not complicate matters by accepting the premium,

and that he could take the checks back, or, if he wished,

might leave them with the secretary. The checks are still in

the secretary's hands, unused. The note was paid by Bald-

win after the fire, but before it matured.

Assuming that the note was given, not as payment, but

only as an instrument by which to obtain the money for the

premium, and that Pearce, in obtaining its discount, acted as

the agent of the plaintiff, and giving to the condition of

insurance the most literal interpretation it is susceptible of,

as soon as the note was discounted and Pearce received the

proceeds, the premium was actually paid, as much so as if he had

received for it a check on a bank or an order on a third per-

son which was paid on presentation. On a state of facts much

less direct and ])ositive tiie court held in Chiekering v. Globe

Ins. Co., 116 Mass. 321, that the funds of the assured had

<;ome into the hands of the agent, and were a payment of the

premium within the meaning of a similar provision in a

policy. The question of the power of an agent to waive con-

ditions of insurance does not arise. The agent had authority

to receive the premium for the company. Payment of it to

him was payment to the company; and when the money for

it actually came into his hands from the discounting of the

note, the premium was actually paid, and the policy took

effect tiien by its own terms.

Third. Exception was taken to the substance and service

of proof of loss. Proofs were served March 8th, Marcii 28th

and March 31st. The first was served within the time pre-

scribed ; the others after that, to meet objections made to

former proofs. Condition 8 requires that the proofs shall
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be in writing, signed and swoimi to by the insured, and

shall give all encumbrances upon the property. The proofs

served were signed and sworn to by the insured. Besides

the mortgages named, judgments had been recovered against

the insured after the application was made. With the last

proofs served a detached paper containing a statement of the

mortgages and judgments was delivered. On the 27th of

April, 1880, before this suit was commenced, and after the

thirty days had expired, within which the proof of loss was

required, the defendant obtained the examination of Carson

under oath, pursuant to one of the conditions of insurance.

Failure to comply with the condition of insurance with

respect to the reasonableness or sufficiency of the preliminary

proofs, may be waived by the insurer. The waiver may be

by parol, although the policy provides that the conditions of

insurance shall neither be changed nor waived, except in

writing signed by the president or secretary. Such a stipula-

tion applies only to those conditions and provisions in the

policy which relate to the formation and continuance of the

contract of insurance and are essential to the binding force

of the contract while it is running, and does not apply to

those conditions which are to be performed after the loss has

occurred, in order to enable the assured to sue on his contract,

such as giving notice and furnishing preliminary proof of

loss. May on Ins., §511; Wood on Ins., § 496; Franklin

Fire Ins. Co. v. Chicago Ice Co., 36 3Id. 102, (11 Am. Rep.

469); Bla,ke v. Exchange Ins. Co., 12 Gray 265; Priest v.

Citizens^ Ins. Co., 3 Allen 602. In this case there was com-

petent evidence to justify a jury in finding a waiver of a

literal compliance with the condition with respect to the sub-

stance and service of preliminary proofs in all matters to

which objection was made.

Fourth. The condition which provides that all fraud, or

attempt at fraud, by false swearing or otherwise, shall cause

a forfeiture of all claim under the policy, is available as a

defence only when it appears that the assured knowingly and

intentionally swore falsely, or said or did that which is claimed
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to be fraudulent. Wood on Ins., § 429. Mere mistake in

stating facts, or an overvaluation in making out proofs of

loss, is not sufficient to sustain the defence. It must appear

that the erroneous statement or overvaluation was made inten-

tionally and with a fraudulent intent. 3I(iy on Ins., § 477;

Jones v. Mechanics' Ins. Co., 7 Vj-oom 29 ; Gibbs v. Conti-

nental Ins. Co., 11 Hem. 611; FrunJclin Fire Ins. Co. v.

Vaughan, 92 U. S. 516; and the question is one of fact for

the jury. Wood on Ins., § 429; Ins. Co. v. Weides, 14 Wall.

376.

RHINEHART v. LANCE ET AL.

A justice of the peace sitting in the court for the trial of small causes,

engaged in the trial of a civil cause, has no power to commit to prison

as a punishment for a contempt committed in open court.

On demurrer. In trespass for false imprisonment.

The defendants pleaded that Lance, one of the defendants,

was a justice of the peace: that while he was holding a court

for the trial of small causes and engaged in the trial of

a cause, the plaintiff entered the room where the said court

was being held and commanded a witness who was under

examination to leave the court-room, and called the justice

a fool and a nuisance, and that thereupon the witness left

the room before his examination was concluded ; that the said

justice issued a summons for the appearance of the plaintiff

to show cause why he should not be attached for contempt;

that the plaintiff appeared, and after a hearing was adjudged

guilty of a contempt; that the justice thereupon committed

him to the county jail for the period of ten days, as a punish-

ment for the contempt adjudged against him, and issued hia
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warrant accordingly, for the plaintiff 's arrest and commitment,

which was executed by the plaintiff's imprisonment in the

county jail.

This plea was demurred to.

Argued at February Term, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, Osear Jeffery.

For the defendant, John T. Bird.

The opinion of the court was delivered by

Depue, J. The object of the demurrer is to raise the

question whether a justice of the peace sitting in the court

for the trial of small causes has power to commit for a

contempt committed in the presence of the court Avhile

engaged in the trial of a civil cause. The commitment of

the plaintiff was for the period of ten days, for the contempt

adjudged against him.

It must be conceded that the plaintiff's conduct, as averred

in the plea, was outrageously improper, and that if he so mis-

conducted himself he deserved the punishment he received.

But we must not, by our disapprobation of the plaintiff's

conduct, or by the justice of the punishment he received, be

led away from the real question in issue—the power of a

justice of the peace to commit for contempts when sitting in

the court for the trial of small causes. If the power in

question resides in the class of judicial officers to which the

defendant belongs, it is a power which may be exercised for

a less flagrant offence, and followed by an imprisonment for

a year, or a longer term, as well as for a single day, without

its exercise being subject to revision or review, except in

mere matters of form.

The power to commit at discretion and for a discretionary

term of imprisonment is a transcendent prerogative power.
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^' The power which the courts in Westminster Hall," said

Wilrnot, C. J., "have of vindicating their own authority, is

<!oeval with their first foundation. * * * j have care-

fully examined to see if I could find out any vestiges or traces

of its introduction, but can find none. It is as ancient as

any other part of the common law." Rex v. Almon, Wil-

mot's Opinions 254. It seems to have had its foundation on

the theory that contempt in the presence of, or of the authority

of, the king's courts, was a contempt of the royal authority

itself.

At common law the power to punish, by fine or imprison-

ment, contempts, even such as were committed in facie curice,

was given to courts of record only. In 30 Eliz. it was

resolved that if any contempt or disturbance to the court be

committed in any court of record, the judges might set upon

the offender a reasonable fine ; but that courts which are not

of record cannot impose a fine or commit to prison. Gries-

ley^s case, 8 Co. 75 ; Godfrey^s case, 1 1 Co. 43 6. None but

courts of record can either fine or imprison ; hence, when any

new authority is constituted with power to fine and imprison,

the persons invested with such authority become a court of

record. Groenvelt v. Burwell, 1 Comyn 79. Mr. Haw-
kins expressly lays it down that only such courts as are courts

of record may fine or imprison for contempts in the face of

the court. 3 Hawk. 5, §§ 14, 15. All courts of record are

the king's courts, in right of his crown and royal dignity,

and therefore every court of record has authority to fine or

imprison for contempt of its authority ; but the courts not of

record—or tiiose, at least, in which the common law is admin-

istered—are of inferior dignity, and in a less proper sense

the king's courts, and therefore are not entrusted by the law

with the power to fine or imprison, unless by the express pro-

vision of some act of parliament. 3 Sieph. Com. 383, 384.

Expressions are frequently used in tiie books distinguishing

between superior and inferior courts, which are erroneously

cited in support of the power of inferior courts, not of record,

to commit for contempt. This classification of courts of
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record is made by Sir Matthew Hale. He says :
" The courts

are of two kinds: 1. Courts of record; 2. Not of record.

First. Of courts of record there is this diversity, viz. : 1^

supreme ; 2, superior ; 3, inferior." The latter he styles

inferior courts of record. Hale's Analysis of the Law 35, 36 ;

Bac. Ah., " Courts," D, 1. This distinction is commented

on by counsel and by Erie, C. J., and Willes, J., in In re

Fernandez, 10 C. B. {N. S.) 3, 27-41, and concerns only the

question as to the power summarily to punish contempts com-

mitted extra curiam as well as in facie cwice, and the form

and contents of the process of commitment. J/i re Sheriff of

Middlesex, 11 A. & E, 273; Ex parte Pater, 5 B. & 8. 299.

It has no pertinency to the power of inferior courts, which

are not courts of record, to commit for either cause.

I do not find in the English cases any judicial adoption of

a principle so broad, as that power to fine or imprison for con-

tempts is necessarily inherent in every court of justice, with-

out regard to the grade or constitution of the court. The

claim by Sir William Blackstone of such a power as result-

ing from the first principle of judicial establishments was

made only in behalf of the supreme courts of justice, as an

inseparable attendant upon every superior tribunal. 4 Bl.

Com. 286. The passage so often quoted from the opinion

of Chief Justice Wilmot, in Rex v. Almon, supra, that such

a power is a necessary incident of every court of justice,

whether of record or not, was manifestly designed to have no

broader application. The Chief Justice cites Sparks v. Jfar-

tyn, 1 Vent. 1, which was an application to the King's Bench

for a prohibition to restrain the Court of Admiralty from

enforcing an attachment for a contempt for taking a ship and

taking the sails from it, from an officer who was executing

the process of the court against the ship. The King's Bench

denied the prohibition, saying that the Court of Admiralty

may punish one that resists the process of the court, and may

fine and imprison for a contempt to the court acted in the

face of the court, though it be no court of record. The

High Court of Admiralty was among the most ancient of
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the English courts. "The ad aiiral aud Court of Admiralty

have been time out of mind, and so it was said in the time

of Richard I." Com. Big., ^^ Admiralty" A. Its jurisdiction

was civil and criminal. On the criminal side it had cogni-

zance of piracy and of murder, and all felonies committed

on the high seas. As a criminal court it possessed most

extensive powers, including the power to pronounce sentence

of death. Com. Dig., ^^Admiralty" E. As a civil court, by

the custom of the court, it had power to amerce the defend-

ant for his default, at its discretion, and to make execution

thereof upon his goods, and for want of goods to take his

body. 2 BaG. Ab. 746 ; the case of The Admiralty, 13 Co.

52. Inasmuch as its proceedings were according to the

method of the civil law, for that reason it was not considered

as a court of record. 3 jB^. Com. 69. But it had, by its

constitution, the essential attribute of a court of record—power

to fine and imprison—and, in the magnitude of its jurisdic-

tion, was on an equality with the courts at Westminster Hall.

The court had all the qualities of a court of record, except

that its procedure being regulated by its own peculiar laws

and usages, its sentences, for technical reasons, were not con-

sidered as its record.

It is entirely clear that among courts proceeding according

to the common law, the power of summarily punishing con-

tempts depended upon whether or not the court was a court

of record. The most recent English case on the subject, was

argued and decided upon that assumption. Queen v. Lefroy^

L. R., 8 Q. B. 134. This court, in Ex parte Kerrigan, 4

Vroom 345, decided that the power resides only in such courts

as were courts of record recognized in the common law, and

that it did not pertain to other courts, simply because they

had judicial functions to perform.

Reference is also frequently made to the jurisdiction at com-

mon law of the sheriff's tourne and court leet to punish con-

tempts, as an illustration of the exercise of that power by

courts of an inferior grade. But this is a misapprehension of

the dignity of these courts before Magna Charta. Sir Ed-
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ward Coke says that of the ancient time the sheriff had two

great courts, viz., the tourne and the county court; and after-

wards the view of frankpledge, or leet, was, by the king,

divided from the tourne and granted to the lords. The tourne

and leet were both king's courts of record, and were of one

and the same jurisdiction. The former was a court of crimi-

nal jurisdiction, having cognizance, by indictment, over all

felonies which were such at common law. Its powers were

restrained by Magna Charta, and both courts have since de-

clined in public estimation. 1 Inst. 71 ; 4 Id. 259, 261 ; 1

Hale 69.

The })Ower of the courts at Westminster Hall, of the Courts

of Equity, the Court of Oyer and Terminer, Courts of Assize

and Nisi Prius and Quarter Sessions of the Peace, to punish

contempts by summary proceedings, is fully established. In

re Cobbett, 7 Q. B. 187 ; Lechmere Charlton''s case, 2 Myl.

<fc C. 316 ; In re Fernandes, 6 H. & N. 717 ; 10 C. B. {N.

S.) 3 ; Ux parte Pater, 5 B. & S. 297 ; Rex v. Davison, 4

B. (^ Aid. 329; Rex v. Clement, Id. 218. But, though

there are dicta, and perhaps decisions, in the older cases

affirming such a jurisdiction in justices of the peace, yet it will

be observed that in the later cases the English judges studi-

ously refrain from an expression of opinion that the power is

possessed by justices of the peace to commit for contempts,

even in their presence, except when sitting in the Sessions.

Cropper v. Horton, 8 Dow. & Ry. 166 ; Rex v. James, 5 B.

& Aid. 894; Paley on Convictions 238, n., 241, n. ; Pettit v.

Addington, Peake N. P. 62. The two houses of par-

liament have the undoubted power to punish contempts by

fine or imprisonment, a power derived from the law and

ancient usages of parliament. Yet the English courts deny

the same authority, in the absence of an express grant, to colo-

nial legislatures established by act of parliament. Doyle v.

Falconer, L. R., 1 P. C. 328 ; Kielly v. Carson, 4 3Ioore P.

C. 63; Fenion v. Hampton, 11 Id. 347; The Speaker,

&c., V. Glass, L. R., 3 P. C. 560 ; Ex parte Brown, d B. &
S. 280.



JUNE TERM, 1881. 317

Eliiaehart v. Lance.

Following commou law precedents and principles, the

power to summarily punish contempts by fine and imprison-

ment must be assigned to such of our courts as, in constitution

and jurisdiction, are modeled after the courts which possessed

that power at common law. But with regard to courts created

by act of the legislature, with limited and special statutory

jurisdictions, whose powers and modes of procedure are pre-

scribed and defined by statute, a different rule must be ap-

plied. AVhen a new court is erected, it is necessary that the

jurisdiction and authority of the court be certainly set down

;

the court can have no other jurisdiction than is expressed in

its erection, for the new court cannot prescribe. 4 Inst. 200.

In such a newly-created court such incidental powers as are

necessary to enable it properly to perform its judicial func-

tions will be implied. But the extraordinary power of

adjudging a contempt and fixing the fine or imprisonment,

without any limitation except discretion, as the penalty for the

offence, ought not to be conceded to such a court in the

absence of a clear expression of the legislative intent to confer

such a power upon it.

The court for the trial of small causes is an inferior court

of limited jurisdiction, created by statute, with special statu-

tory powers and a statutory method of procedure. Its juris-

diction is limited to certain civil actions, in which amounts

within a designated sum are involved. Every step in its pro-

cedure, from the summons to final judgment and execution,

is specially provided for and prescribed. As contrasted with

other courts in the state, the legislative purpose to give it a

subordinate position, and to confine its powers within as nar-

row a limit as will be consistent with its ability to perform its

functions, is clearly indicated in the act by which it is created.

The first section, which creates the court, declares that certain

suits of a civil nature shall be cognizable "before any justice

of the peace in any county in this state, who is hereby author-

ized to hold a court within such county, to Aea?', try and de-

termine the same according to law, * * * wliich court

shall be a court of record, and vested, for the purposes afore-
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said, with all such poiver as is usual in courts of record of this

state." Rev., p. 539. lu the act establishing District Courts,

which are courts in certain cities of a jurisdiction co-ordinate

with that of the courts for the trial of small causes, the

legislative expression is " that said courts shall be courts of

record and have official seals, and all persons shall be amen-

able to punishment for contempt of said courts in the same

manner as in other courts of record of this state, having

power to punish for contempt of court." Rev., p. 1301, § 3. By
the general statutes concerning evidence and juries, witnesses

and jurors refusing to obey the process of the court are made

liable to punishment as for contempt of the court out of which

the process issued, i^ev.,^. 379, § 13; p. 526, § 5. In the courts

for the trial of small causes, the only penalty laid upon a

defaulting juror or witness is a fine not exceeding $20, to be

levied and collected by execution against the goods and chat-

tels of the offender. Rev., p. 547, § 35.

It will be perceived that the court in question is created to

hear, try and determine certain civil causes only, and that it

is made a court of record, and vested, for that purpose only,

with such powers as are usual in courts of record of this state.

I think the language of the first section of the act, carefully

guarded as it is, when taken in connection with the fact that

the power to punish for contempt is withheld from this court in

cases where it is given to other courts, indicates that it was not

the legislative intent to confer on thio court the extraordinary

powers which, by the common law, are exercisable under the

power to punish contempts. In Rex v. Faulkner, 2 C, M.

<Sc R. 525, it was held that a commissioner in bankruptcy,

when sitting alone, had no power to fine or commit for con-

tempt in delivering to him, when sitting in his court, a letter

reflecting on his conduct, though he acted under the statute

constituting the Court of Bankruptcy, which declared that the

court should be a court of law and equ'ty, and should, with

any judge and commissioner thereof, have, use and exercise

all the rights, incidents and privileges of a court of record,

and all other rights, incidents and privileges, as fully to all
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intents and purposes as the same are held, exercised and

enjoyed by any of His Majesty's courts of law or judges at

Westminster. In Ex parte Kerrigan, this court held that the

recorder of a city, who, by statute, was authorized to try all

causes for violations of city ordinances, with the jurisdiction

of a justice of the peace in criminal matters, and power to fine

and imprison, had no power to punish by a commitment a

contempt in using insulting language to him while sitting in

the trial of a complaint for violating a city ordinance.

Nor is the power to commit by way of execution as a pun-

ishment for the contempt, necessary for the maintenance of

order in the court or the vindication of its authority. An
indictment will lie for speaking scandalous words concerning

a magistrate in the execution of his office, or for a contempt

which, though not a breach of the peace, amounts to an ob-

struction in the execution of his office. Rex v. Ravel, 1

Stra. 420; Rex v. Darby, 3 Mod. 139; Broolcer v. Com-

monwealth, 12 Serg. & R. lib ; 2 Bish. Or. Law, § 251.

It is clear that all disorders in a court-room, and all attempts,

forcible or fraudulent, to obstruct the due course of public

justice, are in like manner indictable. Whart. Or. PL &
Prac, § 955. For abusive and reproachful words spoken to

a justice of the peace relative to his judicial conduct, the jus-

tice has power to cause the arrest of the offender, and require

bail for his appearance to answer to an indictment and for

good behavior until the next Sessions. Richmond v. Dayton,

10 Johns. 393 ; Albright v. Lapp, 26 Penna. St. 99. In Spils-

bury V. Michlethioaite, 1 Taunt. 146, it was held that a sheriff

presiding in a county court, held for the election of members

of parliament, had power to order a freeholder, who inter-

rupted the proceedings by disorderly conduct, to be taken into

custody and carried before a justice of the peace to give se-

curity for good behavior. A justice of the peace or coroner,

when in the exercise of his judicial functions, has the power

to cause a bystander, whose conduct or presence in the court-

room is prejudicial to the interests of justice, to be removed

from the room ; and such an order, if made in the exercise
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of a sound judicial discretion, will be a justification in an

action of trespass, and, if resisted, will subject the offender to

indictment for resisting the officer in the discharge of his duty.

Garnett v. Ferrand, 6 B. & C. Qll ; State v. Copp, 15 N. H.
212.

The power to remove persons who, by disorderly conduct,

interfere with the business of the court, is a power essential

to the very existence of the court, and is implied from the

creation of the court. It belongs to all deliberative bodies,

judicial and legislative, and is necessary to their self-preserva-

tion. Without such a power, it would be impossible to per-

form the functions for which such bodies are created. But

the power to commit for contempt, is a power of inflicting a

penal sentence for an offence, and the validity of the sentence

will depend upon the jurisdiction of the court to pronounce

it. Such a power is not a necessary incident of a court of

justice, and therefore is not granted by implication. It can

only be derived from the common law or by a legislative

grant of such a power. The remarks made by Sir James

Colvill in Doyle v. Falconer, L. R., 1 P. C. 340, when dis-

cussing the powers of a colonial legislative assembly, are quite

germane to this subject. See, also. Maxwell on Statutes 322.

In the present case, the justice might have caused the plain-

tiff to be removed from his court-room. He might have re-

quired of him bail for his appearance at court to answer to a

criminal charge, and as security for good behavior. He
might have committed the plaintiff into custody until the

cause on trial was concluded, before he gave him a hearing;

and if the plaintiff refused or was unable to give bail, he

might have committed him to jail in default of bail.

These powers, which are inherent in the judicial office, in

the exercise of official duties, are amply sufficient to secure

order and decorum in these courts, and to vindicate their au-

thority. Occasionally, they may not be efficacious to restrain

disorderly persons from abusive and disorderly conduct ; but

it is better that these tribunals should occasionally be subjected

to the annoyance of such conduct, than that the one thousand.



JUNE TERM, 1881. 321

Bartley v. Smith.

and fifty-nine justices of the peace in commission in this state

should be invested with the common law power to commit for

contempt—a power which, at best, is an arbitrary power, and

liable to great abuses.

The plea demurred to is bad, and the demurrer should be

sustained.

WILLIAM BARTLEY v. THEODORE S. SMITH AND MARY
M. GURNEE.

If a claimant under the mechanics' lien law, with full knowledge of all the

facts, files a lien-claim, and brings suit against the wrong person, as

builder, an amendment will not be allowed at the trial, substituting

the name of tlie person who contracted the debt.

On case certified from the Warren Circuit Court.

Argued at February Term, 1881, before Beasley, Chief
Justice, and Justices Depue, Scudder and Knapp.

For the plaintiff, /. G. Shipman & Son.

For the defendants, 31. Wyckoff.

The plaintiflF filed a mechanics' lien for $770.23, and

brought suit thereon against Theodore S. Smith, as builder,

and Mary M. Gurnee, as owner, for machinery and fixtures

furnished by him and put in a mill on the land of Mrs.

Gurnee, a married woman. There was no consent in writing

for the erection of the mill. Theodore S. Smith, who is the

father of Mrs. Gurnee, made an agreement in writing with

Frank Ward to put the machinery and all things necessary

for milling purposes in the mill, which was not filed until

after they were furnished. Ward bought all the machinery

Vol. XIV. x
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and fixtures of William Bartley, the plaintiff, and put them

in the mill. Bartley demanded payment of Ward, obtained

from him an order on Smith for $500, which was not paid,

because Ward had received all due him but $80, which bal-

ance was paid on account of the order, and Ward being irre-

sponsible, this lien was filed.

At the trial it was ruled that Smith could not be held

under the statute, as builder, because the plaintiff's contract

was with Ward to furnish materials for the mill. The plain-

tiff's attorney moved to amend all the proceedings by striking

out the name of Theodore S. Smith and inserting the name

of Frank Ward, as builder, in the lien-claim, summons,

pleadings, &c. This motion to amend was reserved and cet-

tified to this court.

The opinion of the court was delivered by

ScUDDER, J. The statute relating to mechanics' liens re-

quires that the lien-claim shall, among other things, contain

the name of the person who contracted the debt, or for whom,

or at whose request the labor was performed, or the materials

furnished for which such lien is claimed, who shall be deemed

the builder. It is essential that the proper person shall be

named as builder, in order to make the land of the owner

liable for the indebtedness contracted by another. The

remedy is statutory and the formalities prescribed must be

strictly pursued to reach the land. Ayres v. Revere, 1

JDutcher 474; Associates v. Davison, 5 Duicher 415.

In this case the true builder has not been named in the

lien-claim, or in the summons and subsequent proceedings.

There can, therefore, be no recovery under the statute unless

the amendment asked shall be made, substituting another

party on the record. That the court has large powers to

make amendments in lien cases is manifest, for section 20 of

the mechanics' lien law [Rev., p. 673,) says that it shall be law-

ful for the court, or any judge thereof, at all times, to amend

all defects and errors in any suit or proceeding under this

act, so that the merits of the controversy between the parties
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may be determined, with or without costs, and upon such

terms as to the court or judge may seem fit. These terms are

quite as comprehensive as those used in section 138 of the

Practice act [Rev., p. 869,) which have been construed so liber-

ally in Farrier v. Schroeder/ll Vroom 601, as to allow an

amendment of the record at the trial, and after a motion to

nonsuit, by striking out the name of the sole plaintiff in the

cause, and inserting the name of another person as plaintiff.

Here, there are two defendants, and the amendment asked as

to one is essential, so that the merits of this controversy may
be determined as to the other defendant, who is so joined that

they cannot be separated in the action. This section relates

to any suit or proceeding under the act, and section 14 ex-

tends the power of amendment at any time before judgment,

to the lien-claim, on reasonable notice to all parties interested.

This latter section remedied the objection to the amendment

of the lien-claim, which was sustained in Vreeland v. Boyle,

8 Vroom, 346, that it was not a part of the proceedings in the

suit, but a record in the county clerk's office, and therefore

not amendable under the sections of the Practice act re-

lating to amendments of any proceedings in civil causes It

is added to this fourteenth section, that a justice of this court

may order such lien-claim to be amended whenever it shall

appear to him that such amendment can be justly made. It

is probable that this qualification of the power granted was

added because the bill of particulars and statements are re-

quired to be verified by the oath of the claimant, or his agent,

and if they contain any wilful or fraudulent misstatements

of the matters directed to be inserted therein, the building

or lands shall be free from all lien for the matters in such

claim. It must also have regard to the peculiar position of

the laud-owner whose lands may be charged with the whole

amount of the lien-claim after he has paid in full the person

with whom he contracted for the labor and materials ; and

also to the rights of third parties who, as purchasers or en-

cumbrancers, have become interested and may be prejudiced

by alterations of the record ; and also to surprise, delay, and
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expense caused by the amendment. This is, therefore, not an

ordinary case of amendment of the proceedings in a cause in

court, but it must appear that the amendment asked for can

be justly made with due regard to the position and fights of

all parties. Putting aside the peculiar hardship imposed by

the act on the land-owner of having the land charged with

the debt of another which may have been once paid by him,

and that in this case the land-owner is a married woman who,,

unlike other land-owners, will be taken to consent to the im-

provement, unless she file a dissent in writing—for these

statutory provisions cannot be construed to be intended to

work injustice to any one—yet it seems to me under these con-

ditions that a stricter rule should be applied in allowing

amendments to be made, and that it should appear that the

applicant has been vigilant in the prosecution of his legal

rights. The plaintiff made his contract with Frank Ward,

but filed his lien and brought his action against Theodore S.

Smith, a man who was neither builder nor owner, and against

whom he could have no cause of action. With full knowl-

edge of the facts, the plaintiff has chosen to make his claim

under oath and bring his action against two persons—Theo-

dore S. Smith and Mary M. Gurnee—with whom he has had

no direct dealings, and of whom only the latter could be held

by a compliance with statutory requirements, from her rela-

tion to the true debtor, and the property improved.

This case presents the question whether a party to an

action may commit any and every error in practice, whether

in form or substance, and make any misstatement of his

cause of action, under oath or otherwise, charge whomsoever

he will to be his debtor, and claim the right to amend under

the statute.

There is a wide difference between a mere mistake and a

known misstatement—between a mere error that may happen

to any one, however careful he may be in the preparation of

a cause, and carelessness which cannot be excused. The

statute provides for these differences by making the order for

amendment discretionary with the court, for it says (section
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14) the court may order the lien-claim amended whenever it

shall appear that such amendment can be justly made. In

my judgment it would be a bad precedent, and an unjust ex-

€rcise of the discretion given to the court, to permit the plain-

tiff' now to amend his lien-claim and issue a summons against

Frank \yard, his only debtor, for the purpose of charging

the lands of Mrs. Gurnee under the statute, when, with knowl-

edge of all the facts, he has first ciiarged another as his

debtor.

The Circuit Court is advised that the order for the amend-

ment should be refused.

MARY J. L. CRAWFORD ET AL. v. JOHN L. LONGSTREET
ET AL.

1. A turnpike company has, as incident to the purposes of its incorpora-

tion, a right to take and hold under lease necessary premises for

storing implements used in road repairs and for sheltering its ser-

vants. It is within the meaning of the necessary rights and powers

conferred in its charter.

2. To bind a corporation under a lease for years, execution under its cor-

porate seal is not requisite.

3. A corporation may hold as tenant from year to year.

In trespass quare dausum /regit. On error to Monmouth

Circuit.

Argued at February Term, 1881, before Beasley, Chief

Justice, and Justices Depue, Scudder, and Knapp.

For the plaintiff* in error, Wm. H. Vredenburgh.

For the defendant in error, C. Robbins.

The opinion of the court was delivered by

Knapp, J. This was an action of trespass quai-e dausum,

tried at the Monmouth Circuit. The facts in the case essen-

tial to ite determination were not in dispute, and the court
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below ruled that, under the law ap{)lieal)le to the facts, the

plaintiffs were not entitled to recover, and thereupon directed

a verdict for defendants.

The writ of error brings up the excejjtion sealed to this

direction of the judge, thus presenting the body of the case

for review.

The plaintiffs had title as tenants in common in fee, to tiie

locus in quo, acquired on the 17th of April, 1879, through

several mesne conveyances from Josiah Beers.

On the 9th of August, 1870, Josiah Beers, being then

owner, executed, under his hand and seal, a lease of the locus

to " The Holmdel and Keyport Turnpike Company " for

the term of five years from tiie 1st day of April then last

past, with the privilege of ten years from the beginning of

said term at the same rate and terms, for the yearly rent af

$50. The lease was executed on the part of the company by

its then president, but without the use of its common seal.

The company went into the possession of the premises under

the lease, and continued to occupy them, paying the yearly

rent therefor as it became due, to the lessor and his grantees,

down to the 1st of April, 1879, and then entered upon its

occupancy for another year. The premises were used by the

company to store carts, tools and implements used in the

work of repairing and maintaining the turnpike road and

stabling its teams. The house on the premises was occupied

by a servant of the company having charge of its property

there.

About the 1st of October, 1879, certain persons being

engaged in removing a discharged servant of the company

from the premises, after disposing of his effects, removed from

the premises, without the authority or consent of the com-

pany, all its property and goods found thereon, and took

possession in behalf of the plaintiffs. The plaintiffs adopted

their acts. Shortly thereafter the defendants, as officers and

agents of the company, on coming to the property, found the

doors closed against them, and the parties mentioned in the

house opposing their entrance. The defendants forced the
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entrance door, gained possession, and ejected the plaintiffs'

agents from the demised premises. This act of the defend-

ants constitutes the alleged trespass. The defence is that the

plaintiffs M^ere not lawfully in possession, and that the de-

fendants' entry upon the lands was in virtue of the rights of

the company as tenant of a term not yet ended.

The court below, in directing the verdict for the defendants'

ruled that the company, whose agents the defendants were,

was lawful tenant of the locus in quo at the time of the alleged

trespass under the lease, or as tenant from year to year;

that the plaintiffs were not lawfully possessed of the premises

when the defendants entered ; and that as respects this suit,

the entry of the defendants was legally justifiable.

The correctness of these rulings is attacked on grounds

which will be considered.

The demise to the company was for a principal term of five

years, with the privilege to the lessee of a further term of five

years. The extended term would not have expired by efflux

of time at the date of the alleged trespass. On the trial of

the cause a doubt seemed to exist whether the lessee had ex-

ercised its option for the larger term. But it was established

in proof, and not controverted, that the lessee had, on the ex-

piration of the shorter period, continued in the use and occu-

pation of the demised premises as before, paying rent to the

owners of the fee yearly, after the manner and of the amount

stipulated for in the lease. If this were not plenary proof of

the purpose to hold for the balance of the term, it created a

tenancy from year to year, if the company could hold by such

tenure; and it became thus immaterial whether the option

had been exercised or not, as possession under either tenancy

was equally good for the purposes of defendants' defence.

The plaintiffs challenge the ruling of the court below main-

taining the legality of the company's tenancy, on the ground,

jirstf that it is not invested with the power to take or hold

lands for the purposes to which these were devoted by the

company, either by any express authority given by the charter,

or through necessary implication arising out of the quality
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and objects of the graut. That the charter does not give the

power in express terms is true; but if such tenement, in view

of the uses to which it was put, be necessary to carry into

effect the objects which the legislature had in mind in creating

the corporation, the right to so hold and employ it would

pertain to the corporation as an incident to the grant. Leggett

V. Manufadnrivg Co., Snxt. 541.

In addition to the definite powers given, the twentieth sec-

tion of the charter {Pnmph. L. 1859, p. 241,) confers on the

company all the " rights, powers, and privileges necessary to

carry the objects of the act into effect." The plaintiff in error

contends for a construction of the words " necessary rights,

powers, and privileges," used in the act, which is entirely too

narrow and rigid to give reasonable effect to the design of the

legislature, viz., that it contines the corjwration to such in-

cidental privileges as are of indispensable use, and without

which the purposes of the charter must have an end. It may

be conceded that a iiouse and premises in which to store tools

and implements needed in the repair of the company's road,

and stables in which to keep necessary teams, and a habita-

tion for their servants and laborers, is not strictly indispensa-

ble as a means to the end of repairing and maintaining the

public road as the law required it to do. But that such an

arrangement was convenient, useful, and essential to the

proper management of its business scarcely admits of denial.

It is not easy to find any good reason for assigning so strict

and severe a limit of meaning to those terms as that claimed

by the plaintiffs, and the adjudged cases do not warrant it.

In the case of N. J. li. R. & T. Co. v. Hancock, 6 Vroom 537,

the Court of Errors, having under consideration like phrase-

ology in a railroad charter, held the term " necessary " as com-

prising within its fair and legitimate import '^ all such means as

are suitable and proper to accomplish the end which the legisla-

ture had in view at the time of the enactment of the charter."

Effect was given to this charter, in consonance with the

rule of interpretation in the case mentioned; the objection is

therefore invalid.
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The second ground of error is that the court below sus-

tained the validity of the lease to the corporation, against the

plaintiffs' objection that it was void because not executed

under the corporate seal of the company. This contention

was founded upon the ancient rule of the common law that a

•corporation could neither act, speak, nor whisper apart from

the instrumentality of its common seal. But the rule, opposed

as it was to the demands of practical business necessity, suf-

fered at an early day, in England, important modifications

;

and in this country, since the decision in Bank of Columbia v.

Patterson, 7 Cranch 304, the doctrine has received but slight

recognition, and now it may be considered as practically

abrogated. In this state, in the case of Baptist Church v.

Mulford, 3 Halst. 182, the subject received full consideration

in the Supreme Court, and the authorities bearing on the sub-

ject were quite fully collated. Since the decision in that case

the question has, in this state, been considered as at rest.

It may here be considered as settled law that a corporation,

when acting within the scope of its powers, stands, in respect

to its ability to contract, substantially upon the same footing

as do natural persons. Contracts made on its behalf by au-

thorized agents, though by parol, are express contracts, and,

as in the case of individuals, the law will on ordinary grounds

imply promises against it. When, in its transactions, a deed

is under the law the requisite mode of contracting, its seal

ds necessary. A deed was not essential in the execution of

this lease. Marhury v. Johnson, 3 Green 117.

Execution of the lease by an authorized agent of the com-

pany was valid and effectual to create the term without the

use of corporate seal. An entry upon the use and occupation

of the land under a lease purporting to be made by the agent

of the company, and paying rent pursuant to its terms, is

sufficient to bind the corporation to the lease. The agent's

authority to act may be shown as well by subsequent ratifica-

tion of his acts as by proof of a previous appointment.

Taylor L. <fe T., § 128; Hoyt v. Thompson's Ex'rs, 19 N. Y.

218 ; Brahn v. Jersey City Forge Co., 9 Vroom 74.
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A third point is made against the existence of a tenancy,

namely, that the term created by the lease—if it be valid

—

had expired for want of any act of renewal at the end of the

first period of five years; and that thereafter the company

were in at sufference, they having, as contended, no power as

a corporation to hold as tenants from year to year.

It is assumed that, under the terms of the lease, some

affirmative act of renewal on the part of the lessor was re-

quisite to give effect to the lessee's right to the full term of

ten years stipulated for in the lease. But this is not the

meaning of the contract. The demise was for a term of five

years, with the privilege of ten years from the beginning of

the term. The privilege to occupy the premises for the full

term was conferred upon the lessee.

It gave it the right at its option to have the demised prem-

ises for the full period stij)ulated. It was not a covenant for

renewal, and no act of the lessor was requisite to so enlarge

the term. And where, as in this case, a lessee continues in

possession after the expiration of the first limit of time, pay-

ing the stipulated rent, he will be considered as having elected

to hold the premises for the full term. Delashman v. Berry,

20 Mich. 293.

But to turn to the other proposition, that an incorporated

company is denied the legal power to hold upon an implied

contract as tenant from year to year. It is quite clear, I

think, that there exists no such legal impediment. No
American case is referred to, nor is any found asserting such

a rule. The cases cited in its support are from the English

courts. That of Finlay v. Bristol R. W. Co., 7 Exch. 409,

stands prominent amongst those upon the point, and so de-

cides. To the same effect are several cases referred to in the

opinions delivered by the court in that just mentioned. But

this result is expressly based upon their theory of the law,

that corporations can contract only by tlieir common seal,

and when such tenancy rests upon implied contract arising

out of the circumstances of occupation and payment of rent,

only those who can bind themselves by such contracts can
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hold by that tenure; corporations, say they, cannot contract

by parol.

Under our view of the law, as already shown, private cor-

porations are, with us, under no such restriction, having

within the range of their chartered powers the same ability

to contract that pertains to natural persons. The reason of

the rule in the English courts has, therefore, no application

here. It would, I think, be difficult to suggest any oth^r

rational ground for a rule that a corporation, having power

to hold lands for a term of years, should be debarred from the

advantages, or absolved from the liabilities, that arise from

such a tenancy. It certainly would not be held here that a

corporation, in the occupation of premises under circumstances

that would create a tenancy from year to year in a private in-

dividual, could abandon the premises after a new year had

been entered upon, without being liable for the whole year's

rent; or could terminate such tenancy at the end of the year

without giving the prescribed notice to the landlord. The
court below ruled rightly upon the tenancy of the company.

The acts of the defendants were as its agents, and they were

sheltered under its rights.

The possession which the plaintiffs claimed was gained by

an entry of their agents upon the possession of the company

during such term, without the authority or consent of the

company, and was, as against it, unlawful and a trespass.

One in the actual possession of premises may maintain

trespass against any person except him who has a right of

possession. But the plaintiff must show such a lawful pos-

session as (he defendant has no right to disturb. A posses-

sion may be good against a mere wrong-doer, which will give

no right of action against him who is lawfully entitled to

enter. Lambert v. Stroothe, Willes 221 ; Graham v. Feat, 1

East 246 ; Catteris v. Cooper, 4 Taunt. 547.

The injury of which the plaintiffs complain, and which

they must prove to sustain their action, is that their rightful

possession of the locus was wrongfully and forcibly invaded by

the defendant. This, we think, they have failed to establish^
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but, to the contrary, it clearly appears that the defendants, rep-

resenting the rights of the company, were the only lawful pos-

sessors of the premises. The court was right in taking control

of the case, and in shaping the result as-it did.

If the company's agents, in asserting and maintaining in

its behalf this rightful possession, committed a breach of the

peace, they are answerable for that to the state. If, as is

asserted, they committed an assault upon any of the persons

found upon the premises, for that there is legal redress. It

was not committed upon the plaintiffs, or either of them, for

neither of them was present; and for that wrong to others,

redress does not lie with them.

One of the defendants pleaded, in justification, his entry as

a constable in the execution of criminal process against per-

sons supposed so be there, and it is objected that, as the good

faith of his actions was in issue under this plea, that question

should have been submitted to the jury. But he pleaded as

well the general issue, aixl under that plea it was competent

to show a right of entry in a third person, under whose

authority he was acting. Todd v\ Jackson, 2 Dutclier 525.

If he made good this defence it could not be detracted from

by a finding either way upon the other issue.

Other assignments of error question the legality of the

judge's ruling in the admission and rejection of testimony.

They were not discussed or alluded to by counsel, and it seems

unnecessary to consider them.

We think no error appears in the record, and judgment of

^affirmance must be entered.

MARIA YORK v. JOSEPH JANES.

1. Where the payee aesignedly altered a promissory note after delivery

to him, and without the maker's consent or knowledge, by writing in

the body of the note, after his own name, the word " collector," and

this disclosure is made before the note is offered in evidence, it was
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correctly held to be inadmissible, upon the ground that it was an

altered instrument.

2. Where a township collector, at the request of a person assessed for

taxes, assumed the payment of the same, gave his official receipt and

charged himself with the tax as paid to him, and on retiring from

oflSce settled with the township upon the basis of having this money

in the township treasury, and paid over to the township the balance

due to it in his accounting

—

Held, that he was entitled to recover such

moneys in an action for money paid for the use of such person on his

request.

On error to the Union Circuit.

Argued at February Term, 1881, before Justices Dbpue,

ScuDDER and Knapp.

For the plaintifif in error, G. Berry.

For the defendant in error, T. D. Hodges.

The opinion of the court was delivered by

Knapp, J. Defendant in error brought suit against the

plaintiff in error as maker of a promissory note. Upon the

trial of the cause the defendant below asked and had sealed a

bill of exceptions upon the refusal of the court to nonsuit the

plaintiff below when he rested his cause. Error is here as-

signed upon that refusal.

The declaration contained only the common counts, with a

notice and the following copy of note annexed :

" $504. Elizabeth, N. J., March 1st, 1876.

" Three months after date I promise to pay to the order of

Joseph Janes, collector, at the First National Bank of Eliza-

beth, five hundred and four dollars, for value received, with

interest. (Signed,) Makia York."

The sole subject of inquiry here is whether the plaintiff

below adduced proof proper to be submitted to the jury upon

all points essential to the support of his case.
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In proving the execution of the note, the testimony dis-

covered the iact that the payee designedly altered it after

delivery to him, and without the maker's consent or knowl-

edge, by writing in the body of the note, after his own name,

the word " collector." This disclosure being made before the

note was offered in evidence, when the ofPer came the court

refused it admission in the case, on the ground that it was an

altered instrument. We assume, in the interest of the de-

fendant below, that this course of tsie court was in accord

with the ruling in Hunt v. Grayf 6 Vroom 227, and that the

note was properly rejected.

On inquiry, under the plaintiff's case, into the considera-

tion of the note, it came out that at the time of its inception

the defendant below was indebted to the township of Linden,

in the county of Union, in the amount stated in the note, for

taxes assessed against her property lying in that township

;

that she, for reasons which concerned her own interests, de-

sired her property freed from the lien of the tax, and being

without the money to pay the tax, she applied to the plaintiff,

who was collector of the township, and chargeable with the

duty of collecting taxes due to the township, to assume pay-

ment for her. To this he assented, gave to her his official

receipt, and charged himself with the tax as paid to him,

making himself thereby liable to the township, if it accepted

his credit in lieu of hers, to pay the amount. The promis-

sory note was taken to secure repayment to the plaintiff. Up
to this time no consideration had passed to the promisor for

the note. The town had neither accepted the plaintiff's un-

dertaking nor discharged her from liability to pay. But the

plaintiff, on retiring from his office, settled with the township

upon the basis of having this money in the township treasury,

and paid over to the township the balance due to it on his

accounting. We are not called upon to vindicate the regu-

larity or propriety of this transaction in such a public officer.

It is aside from our inquiry, as no feature is presented by the

particular circumstances which lessens the defendant's lia-

bility. The foregoing facts were either established in proof
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or had legally competent evidence in the plaintiff's case di-

rectly tending to their proof.

This evidence was for the jury, and was properly submitted

to them.

Now, it seems to us entirely clear, if we put the note out

of the case altogether, that there was, if the jury believed the

evidence, a plain ground of action laid for money paid by the

plaintiff for the use of the defendant, on her request. A non-

suit was therefore quite out of defendant's reach.

To the objection that the testimony left it in doubt whether

the plaintiff paid the money before the suit was entered, it is

sufficient to say that there was proof upon the point of an

earlier payment, which could not have been withheld from

the jury.

It is urged that the notice annexed to the declaration,

standing as a bill of particulars, contains no distinct claim for

money paid, and therefore no effect should have been given

to the testimony in that view.

But the notice was amendable, and doubtless would have

been amended if the objection had been made below, as no

surprise could have been shown to the defendant's injury.

The amendment will, if necessary, be made here under the

rule of practice established in this court. Willis v. Fei-nald,

4 Vroom 206.

The judgment should be affirmed.

JOSEPH T. CROWELL v. UZAL M. OSBOENE.

0. being indebted to the city of Rahway for unpaid assessments, gave

a promissory note to C, as treasurer of said city, to secure such pay-

ment ; C. subsequently entered upon the official books a credit of this

amount, charging himself as having received the same as cash. The
city never accepted the note, or in anyway recognized the transaction,

and C. never paid into the treasury the amount of O.'s indebtedness,

and nothing appears to show that O. has been discharged in any man-
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ner from his liability to the city. Held, that C. can maintain no-

action upon this note ; it was given to his office and not to him per-

sonally, and the city having declined to receive it, it failed of incep-

tion as a valid contract.

2. If the official designation is descriplio personce merely, and the design

was to give the note to plaintiff as payee, there is no consideration to

support it, he having failed either to pay the defendant's liability or

to show that the city has accepted him and released the defendant.

On rule to show cause.

Argued at February Term, 1881, before Justices Depue,

ScuDDER, aud Knapp.

For the rule, Garret Berry.

Contra, Leslie Lupton.

The opinion of the court was delivered by

Knapp, J. On the trial of this cause, the court, at the

close of the plaintiff's case, directed a nonsuit to be entered,

because of the failure of the plaintiff to present a cause of

action. Under this rule that determination of the Circuit

judge is questioned.

The action was upon a promissory note made by the de-

fendant, of which the following is a copy

:

" Rahway, N. J., Nov. 22, '76.

" Three months after date I promise to pay to the order of

Joseph T. Crowell, treasurer, five hundred dollars. National

bank of Rahway. Value received.

(Signed,) " Uzal M. Osborne."

Execution of the note was proved, and it also appeared in

evidence that at the date of a certain note, of which the one

sued on was in renewal, the defendant was indebted to the

city of Rahway in an amount larger than that named in the
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note, for unpaid assessments. The plaintiff was city treasurer,

with authority to receive payment of assessments, and the

note was given to him as treasurer, to secure such payment.

Subsequently, and while yet treasurer, plaintiff entered upon

the official books a credit of the amount, and charged himself

as having received the same as cash. No authority was

shown for the treasurer to receive payment by note, or to give

such credit to the defendant without actual payment. The

city never accepted the note, or in any way recognized the

transaction. The plaintiff, although entering the amount of

the charge as paid to him, and thus making evidence against

himself of having that amount in hand more than he had

actually received, never paid into the treasury the amount of

the defendant's indebtedness, or any part of it. And nothing

appears to show that the defendant has been discharged in

any manner from liability to the city. Upon this state of

facts the order for nonsuit was made.

It is difficult to see upon what legal theory the plaintiff

can hope to sustain his action.

If the defendant's indebtedness to the municipality was the

consideration for the note, it must be that to his office, and

not to the plaintiff personally, it was given ; and it belonged ta

the city as the creditor to be paid. It is admitted that he paid

the city nothing for it, and has not acquired any title through

the city to the instrument. If, as appears to be the case, the

city declined to receive it, it failed of inception as a valid con-

tract, and should have been given up and the credit canceled.

If the official designation used in the note was deset'ipUo

personce merely, and the design was to give the note to the

plaintiff as payee, then the consideration to support it must

arise out of some undertaking on the plaintiff's part to pay

the defendant's liability for him. Here, again, the plaintiff is

met with his admission that he has made no such payment

;

by his failure to show that the city has accepted him and re-

leased the defendant, and by the absence of any proof that

the defendant holds against him any enforceable obligation to

pay for him.

Vol. XIV. Y
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A promise may be a good consideration for a promise ; as

a promissory or an acceptance for another promissory note

or acceptance. But the promise which shall form a valid

consideration, must be such a one as the promisee may have

in hand to enforce by law. 1 Pars, on B. & N., 199, 200,

and note. Here the defendant holds, and has held, no promise

of tiie plaintiff which he can enforce, or which could be the

subject of surrender. In my judgment the note had no

validity, and the plaintiff was properly nonsuit.

The plaintiff testified that the city recovered a judgment

against him for money due from him on the settlement of

his accounts and which he had failed to pay over, and the

evidence is, as before stated, that the plaintiff had charged

himself with having received this money, from which the in-

ference is drawn that such credit to the city swelled the

amount of the judgment. But the judgment was not offered

in evidence. What it might have shown in that respect is

speculation merely; what effect the fact, if established, might

have had in the case.it is needless to consider here. The fact

is shown that the defendant has not paid the judgment. If

the money for which the plaintiff sued had been paid by him,

either through force of the judgment or otherwise, his right

to recover in some form would have stood on much surer

footing.

The rule to show cause should be discharged.

STATE, EX BEL. BENAJAH MUNDAY, v. ASSESSORS OF THE
CITY OF RAHWAY.

1. The provision in the constitution of this state forbidding the legisla-

ture to pass any law depriving a party of any remedy for enforcing a

contract which existed when the contract was made, applies to reme-

dies against municipal corporations.

2. Where municipal authorities have pciver to levy a tax for the pay-

ment of debts, judgment creditors of the corporation, whose debts are
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not collectible by execution, have a right to the exercise of that

power, which the court will enforce by mandamus.

3. Where sucli a power existed at the time the debt was contracted, the

remedy by mandamus is within the protection of the constitution.

4. A statute which merely regulates the mode of pursuing the remedy,

without impairing its substance, is constitutional.

-5. The supplement to "An act for the better regulation of proceeding"?

upon writs oi mandamus" approved March 3d, 1880, {Pamph, L. 1830,

p. 102,) requires the court, before issuing such writs to compel the levy

of a tax for the payment of municipal debts, to determine the highest

rate of taxation capable of being imposed on the municipality with-

out injury to the interests of the creditors of the corporation whose

claims are not yet due, aud forbids the court to direct the levying of

any more than that rate will produce. Before the passage of this

statute the relator was a creditor of the city of Rahway, the authori-

ties of which had ample jjower to levy taxes to pay his debt. Held,

that the enforcement of the law would deprive him of his constitu-

tional remedy, and hence, as to him, the statute was invalid.

6. This statute is unconstitutional, also, because it aims to devolve upon

the judicial department of the government an exclusively legislative

function pertaining to the taxing power—the duty of determining the

highest rate of taxation which can be borne by a municipality without

injury to its creditors at large.

Argued at February Terra, 1881, before Justices Reed,

Parker and Dixon.

For the relator, Alan H. Strong.

For the defendant, G. Berry, with whom were F. Bergen

and T. N. MoCarter.

The opinion of the court was delivered by

Dixon, J. The relator having recovered judgment against

the mayor and common council of the city of Rahway, and

served his execution thereon, in accordance with the supple-

ment to the "Act respecting executions," approved March

27th, 1878, {Pamph. L. 1878, _p. 182,) now seeks a writ of

mandamus commanding the assessors of the city to assess and

levy the amount due, pursuant to the directions of that stat-

ute. Thereupon the municipality appears and requests that
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the court will proceed in the premises only in conformity with

the supplement to the " Act for the better regulation of pro-

ceedings upon writs of mandamus," approved March 3d, 1880.

Pamph. L. 1880, p. 102. To this request the relator inter-

poses two objections—first, that the act of 1880 is, as to him,

a violation of paragraph 3, section 7, article IV. of the state

constitution, which forbids the legislature to pass any law de-

priving a party of any remedy for enforcing a contract which

existed when the contract was made ; and, secondly, that the

act can be executed only by this court's assuming functions

which properly belong to the legislative department alone,

contrary to article III. of our constitution.

As to the first of these objections, the defendant insists that

the paragraph mentioned does not relate to remedies against

municipal corporations; that such bodies are mere repre-

sentatives of the sovereign power, and, consequently, can be

sued only as the legislature may permit, and that this per-

mission may at any time be revoked or modified, at legisla-

tive discretion. This position is untenable. The entire pro-

vision is :
" The legislature shall not pass any bill of attain-

der, ex post facto law, or law impairing the obligation of con-

tracts, or depriving a party of any remedy for enforcing a

contract which existed when the contract was made." The

juxtaposition of the last two clauses of this paragraph ren-

ders it highly probable, on settled rules of interpretation, that

whatever contracts are guarded by the language concerning

their obligation, are referred to by the language concerning

the remedy. No reason appears for an opposite conclusion.

But long before the provision preserving the obligation of

contracts was placed in our constitution, it had become certain,

by the decisions in Fletcher v. Peck, 6 Cranch 87, and in

subsequent cases, that the same words in the federal constitu-

tion embraced contracts made by the state. In the absence of

any clear indication to the contrary, we must infer that its

use in our own organic law was designed to have the same

scope. And such is the view expressed in several cases.

Martin v. Somerville Water Power Co., 3 Wall., Jr., 206 ;
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Bridge Co. v. H. L. & I. Co., 2 Beas. 81 ; Zabrishie v. Hack.

<& N. Y. R. R. Co., 3 a E. Green 178; Blach y. D. & R.

Canal Co., 9 C. E. Green 455.

Hence tliere seems no room to doubt that if, when one

made a contract with the state, he was entitled to a remedy

for its enforcement, the legislature would not have the right

to deprive him of it.

But were this otherwise, it has never been held that mu-
nicipal corporations possessed that immunity from suits upon

contracts which the sovereign itself holds ; and it is an every-

day's occurrence that they are sued thereon as are private

bodies. Moreover, the doctrine that their contracts are em-

braced within this constitutional provision is expressly recog-

nized in Rader v. Southeasterly Road District, 7 Vroom 273,

where Justice Depue says :
'' The only limitation on the

operation of such repeal [of municipal charters] is as to cred-

itors, that it shall not operate to impair the obligation of ex-

isting contracts, or deprive them of any remedy for enforcing

such contracts which existed when they were made." The
same idea is announced in Vanderbech v. Inhabitants of En-
glewood, 10 Vroom 345, and the Chief Justice, in Scaine v.

Belleville, 10 Jyoom 526, declares it to be not in any quarter

seriously questioned. The case of Meriwether v. Gatreit, 102

Z7. S. 472, is cited as establishing the opposite principle.

But it does not. It merely holds that, by the removal of the

agencies through which the courts must act in enforcing the

remedy of creditors, the legislature can practically destroy

the remedy ; thus illustrating the truth that, in some in-

stances, even constitutional rights need for their maintenance

the co-operation of all the departments of government. But

while the agencies remain, I do not see how the judiciary

can, in view of their constitutional obligations, fail to give

effect to the lawful demands of suitors. Wolff v. N. Orleans,

103 TJ. S. 358.

The defendant next insists that the remedy which the rela-

tor is now pursuing did not exist at the time his contract was

made. The contract consists of city bonds for the payment
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of money issued in 1875; the exact remedy now sought was

given by the statute of 1878. This averment, therefore, i&

formally true ; but, in substance, it is false. That these bonds

created an absolute debt of the corporation is conclusively es-

tablished by the recovery of the judgment upon them. United

States V. New Orleans, 98 U. S. 381. The city charter, {PampL

L. 1865, p. 499,) iu section 47, confers upon the common,

council power to raise by tax, in each year, such sum or sums

as they shall deem expedient for (inter alia) the payment of

the interest upon the city debt and such part of the principal

thereof as may be due and payable, and, in section 48, makes

it the duty of the assessors to assess the sums so required^

Thus was granted to the council ample power to raise by tax

the money necessary to pay the relator's debt, and the charter

provided complete machinery for carrying this power intO'

effect. The power and machinery continued to exist when

the relator's bonds were issued, and still remain. Such a

power in jiublic officers becomes a duty whenever the enforce-

ment of private rights depends upon its exercise; and the

language by which it is conferred, though permissive in form^

is considered as in fact peremptory. Supervisors v. United

States, 4 Wall. 435 ; City of Galena v. Amy, 5 Wall. 705.

Hence, upon the maturity of the relator's bonds, it became the

duty of the council to direct a levy to pay them; and after

the relator had, by judgment and unsatisfied execution, shown

that he had no other means of payment, this court would,

without doubt, have awarded to him a mandamus requiring

the council to perform that duty. Shackelton v. Town of

Guttenberg, 10 V7'oom 660. "When creditors are unable to

obtain payment of their judgments against municipal bodies

by execution, they can proceed by mandamus against the mu-

nicipal authorities to compel them to levy the necessary tax

for that purpose, if such authorities are clothed by the legis-

lature with the taxing power." Field, J., in Meriwether v.

Garrett, supra. See, also, 2 Dill, on Mun. Corp. (3ci ed,)

§ 849, (685,) and notes.

Thus it appears that, at the time these bonds were issued.
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one of the existing remedies—indeed, practically the sole

remedy, [Lyon v. City of Elizabeth, ante p. 158,)—for en-

forcing their payment, was by mandamus directing taxes to be

levied in the city for that purpose. This is thn same remedy

which the act of 1878 affords. That act merely makes a

change in the mode of procedure. Instead of a writ to the

council requiring them to direct the assessors to levy the tax,

which would be the routine under the charter, the act of 1878

permits the writ to go directly to the assessors. Such a change

in the method of pursuing the remedy the legislature could

constitutionally make ; and though it had tended somewhat

to delay, rather than to expedite the creditor, it would not

have invaded any of his rights : his remedy would have still

been substantially preserved. Clearly, therefore, although the

relator is pursuing his remedy under the act of 1878, it is

proper for him to insist that it is the same remedy as he had

when his contract was made.

It remains to consider whether the act of 1880, if enforced,

would deprive him of that remedy.

This statute requires the court to ascertain—1: the total

indebtedness of the municipal corporation, the time when pay-

able and the rate of interest payable thereon ; 2 : the real

value for purposes of taxation of the taxable property within

such corporation ; 3 : the amount required to be raised within

such corporation for necessary expenses for municipal and

other purposes during the current year; and to determine, 4 :

the highest rate of taxation capable of being imposed on such

corporation without injury to the interests of the creditors of

the corporation whose claims are not yet due. Then the man-

damus must direct the raising of no more than the highest

rate so determined will realize ; and the sum so raised is to be

brought into court and distributed ^ro rato among the relator

and such other judgment creditors of the corporation as shall

apply and make proof of their judgments. This process is to

be repeated annually until the claims so proved are satisfied.

It is impossible to give effect to this legislation consistently

with the relator's former rights. Its central feature is the
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protection of the interests of creditors whose claims are not

yet due. Before its passage, the court, on the application of

the relator, would have considered only the amount of his

judgment, and would have commanded that to be raised, re-

gardless of outstanding debts. In City of Galena v. Amy, 5

Wall. 705, an effort M'as made to restrain the court from

issuing a mandnmus for the levy of a tax to satisfy a judg-

ment, because of the diminished revenues of the city and the

disproportionate magnitude of its debt. But the court de-

clared :
" We can give no weight to considerations of this

character when ])laced in the scale as a counterpoise to the

contract, the law, the legal rights of the creditor and our duty

to enforce them." Such was the language of the Supreme

Court of the United States concerning a suitor who had no

rights in his remedy save as they inhered in the obligation of

his contract. With less hesitation, if there could be any hesi-

tation in either case, would it be applicable in a court where

the specific remedy is as inviolable as the contract itself. But,

according to this statute, these considerations thus ignored are

to be held paramount to the relator's demands. He who be-

fore was, among creditors, preferred in right because first in

time, must now be subordinated to those whose unripened

claims should naturally be postponed to his debt. Thus the

act would strip him of his priority, and attempts what, in

Martin v. Somerville Water Power, 3 Wall., Jr., 206, was de-

cided to be beyond legislative power. It is as if the legisla-

ture enacted that no execution should issue to enforce a pre-

existing judgment to the prejudice of the interests of creditors

whose claims were not yet due. Certainly no one would con-

tend that such a law could be valid; nor would it be saved

from invalidity because it substituted for the absolute right to

execution a conditional and less advantageous remedy. A
law, to be forbidden, need not deprive the party of all rem-

edy ; it is enough if it take away any remedy to which he

was entitled. And by the term " remedy" is here meant, not

the form, nor perhaps the forum, {Newark Savings Ins. v.

Forman, 6 Stew. 436,) in which the creditor is to seek re-
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dress, but the substance of his right to resort to the person or

any projierty of his debtor for satisfaction. Rader v. South-

easterly Road District, 7 Vroom 273.

But it is suggested that Meriwether v. Garrett, uhi supra,

gives countenance to the idea that private property in cities

does not constitute a fund to which corporate creditors have

any right to look for payment of their debts. We do not so

understand that decision. The second resolution of the court,

''that private property of individuals within the limits of the

territory of the city cannot be subjected to the payment of the

debts of the city, except through taxation," plainly implies

that, through taxation, it may be. The opposite inference

would be contrary to all previous decisions. Clearly, cred-

itors have the right to resort to such j)roperty if the power of

taxation exists in subordinate bo. ! its for its enforcement, and

if the right and power were cotemporary with the inception

of their debts, they become a constitutional remedy. The

statute of 1880, by denying this right to the relator and con-

ceding to him, instead, a right to claim the exercise of the

power of taxation only so far as may not injure the interests

of other creditors, aims to destroy the substantial value of his

remedy. Indeed, if necessary, it would not be difficult to

show that it goes even further, and impairs the obligation of

the contract; for, after some wavering, the Supreme Court of

the United States has at length declared, in Louisiana v. New
Orleans, 102 U. 8. 203, " The obligation of a contract, in the

constitutional sense, is the means provided by law by which

it can be enforced—by which the parties can be obliged to

perform it. Whatever legislation lessens the efficacy of

these means impairs the obligation. If it tends to postpone

or retard the enforcement of the contract, the obligation of

the latter is to that extent weakened. The Latin proverb,

qui cito dat bis dat—he who gives quickly gives twice—has

its counterpart in a maxim equally sound

—

qui serins solvit,

minus solvit—he who pays too late, pays less. Any author-

ization of the postponement of payment, or of means by which

such postponement might be effi^cted, is in conflict with the
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constitutional inhibition." This censure is plainly applicable

to the act of 1880 in its effect upon the relator.

Again, it is urged that the writ of mandamus is a peroga-

tive writ, which, without this statute, might be issued or with-

held in our discretion, and consequently may now properly

be denied, except on conditions which will meet the provisions

of the act. But such was not the range of our discretion in

the class of cases for which the writ is now invoked. The

right of judgment creditors of municipal bodies to this writ

was about as clearly defined as is that of any suitor to any

writ which does not issue of course. The writ had become

substantially a private remedy in these cases. The court was

bound to allow it whenever the proper facts were shown, and

those facts were not such as this law contemplates. If the

legislature can control the discretion of the court as to the

necessary facts, then it can deprive the party of his remedy;

if the court yields to an attempt at such control, the same re-

sult is equally accomplished.

We are constrained to declare this act unconstitutional.

The second objection made by the relator to this statute

seems to be equally well grounded ; that it undertakes to cast

upon the courts a purely legislative function, and so is invalid.

The third article of our constitution provides, "The powers

of the government shall be divided into three distinct depart-

ments : the legislative, executive and judicial ; and no person

or persons belonging to or constituting one of these depart-

ments shall exercise any of the powers properly belonging to

either of the others, except as herein expressly provided.''

"In the creation of three distinct departments of the gov-

ernment, and the apportionment of power among them, the

authority to tax necessarily falls to the legislative." Cooley

on Tax. 32.

"As a general rule, the taxing power has been treated by

the judiciary as vested in the absolute discretion of the legis-

lative bodies." Sedg. on Stat, and Const. Law 554.

And in the latest decision of the Supreme Court of the

United States touching this subject, {^Meriwether v. Garrett,
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%ibi supra,) all the judges concur in the view that the power

of taxation is legislative, that the levying of taxes is not a

judicial act, but one which belongs to the legislative depart-

ment exclusively, to be performed upon considerations of

policy, necessity and the public welfare.

The same do-^triue has been frequently enunciated in our

state courts. State \. Newark, 2 Butcher 519; State, Ruck-

man, V. Demarest, 3 Vroom 528 ; State, Gaines, pros., v. Hud-

son Co. Ave. Corners, 8 Vroom 12. See 2 Dill, on Mun. Corp.,

§ 737, (588), note 2, (3ri ed.)

But by the law now under review, the court is required to

determine what rate of taxation can be imposed on the cor-

poration without injury to the interests of its creditors whose

claims are not yet due. Tliese claims aggregate something

like $1,000,000, about forty per cent, of the taxable property

in the city, and will mature in various amounts during the

next eight years. The problem thus presented for solution

involves considerations upon which the courts have never

assumed to pass, and which seem to me improper for judicial

investigation and determination. As against the relator, the

interests of so large a body of creditors are identical, or closely

interwoven, with the interests of the municipality. What-

ever rate of taxation will injure the latter will jeopardize th&

former. The amount of tax which can be borne without

material prejudice to the city depends upon the prosperity of

its inhabitants, the inducements which the place affords to

manufacturers, merchants, artisans, taste and wealtii, whether

its local government is honest, economical and public-spirited

or the contrary, and other such matters of general concern.

These are questions of fact, of which the courts cannot take

judicial cognizance without jU'oof, and if this statute is to be

intelligently enforced, every creditor who seeks a mandamus-

must enter into a contest with the city to lay before us the

truth concerning them by such evidence as is available. And

when the truth appears, the point for determination will still be

one to be decided, not by any known rules of law, but upon

grounds of public policy ; what rate of taxation may, in view
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of these facts, be imposed without working detriment to the

community. In State v. Deniarest, ubi supra, the Court of

Errors directly decided that the question whether the interests

of the people of the state would be best promoted by levying a

tax for bounty to volunteers, or by other measures, was one of

which the legislature was the sole judge. The question

whether the interests of a city will be injured by levying a tax

of §10,000 or $100,000 is of exactly the same character; and

either the legislature or some legislative body to which it

may be delegated, must decide it ; but the delegation cannot

be made to any branch of the judicial department. "It is

as incompetent for the legislature to confer the power to tax

upon the judiciary as uj)on the executive." Cooley on Tax.

34. Courts can determine whether constitutional or legisla-

tive restraints and rules as to taxation have been observed,

and whether any individual is called upon to pay more than

his due proportion, and can compel subordinate legislative

bodies to exercise the powers conferred upon them for pur-

poses of taxation, but never has it been held that they could

either assume or control the legislative function of deciding

what sums the public interests require or permit to be raised.

We therefore are of opinion that a writ of mandamits should

issue, commanding the assessors to levy a tax sufficient to pay

the relator's judgment. We think the relator is entitled to a

peremptory writ; but if the defendants desire to bring a writ

of error, an issue may be framed by an alternative writ, a

return thereto setting forth the proceedings under the statute

of 1880 and the facts thereby shown, and a demurrer to such

return, with a judgment thereon in favor of the relator, and

if such issue be framed and error brought with due prompt-

ness, proceedings upon the peremptory writ will be stayed

till the determination of the court above.
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STATE, MARY E. VAN RIPER, EXECUTRIX, &c., ET AL.

PROSECUTORS, v. TOWNSHIP OF NORTH PLAINFIELD.

1. A statute, approved March 9th, 1877, (Rev., p. 1204,) provides a mode
of levying assessments in townships; its title is, "An act in relation

to assessments in townships." Held, that its title expresses its object

sufficiently to satisfy the constitution.

2. If the act have other objects not expressed in the title, and wholly

separable from that which the title does express, the expressed object

will not thereby be defeated.

3. The act above mentioned is neither special nor local.

4. The act is intended to permanently provide a constitutional method

of levying a-ssessments for public improvements in townships, wherever

assessments therefor are by law directed.

5. The act makes it the duty of the Circuit Court, upon proper objection,

to review the report of the commissioners as to the amount of each

assessment.

On Certiorari.

Argued at February Term, 1881, before Justices DixON,
Reed and Parker.

For the prosecutors, Wm. A. Lewis and W. B. Maxon.

For the defendants, Suydam & Jackson.

The opinion of the court was delivered by

Dixon, J. In pursuance of " An act to provide for and

regulate street improvements in the township of North Plain-

field, in the county of Somerset," approved April 4th, 1873,

{Pamph. L. 1873, p. 764,) Somerset street was graded and

macadamized, and an assessment for the expenses thereof was,

on April 4th, 1874, levied upon the lands along the line of

the improvement. Snbsequentfy, in September, 1877, pro-

ceedings were instituted by the township, in the Circuit Court,

under the " Act in relation to assessments in townships," ap-

proved March 9th, 1877, {Rev., p. 1204,) which resulted in
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the making and confirmation, by that court, on February 7th,

1880, of an assessment for those expenses, which is a lien on

the prosecutors' lands. These proceedings are now before us

for review.

The prosecutors first insist that the act of 1877 is uncon-

stitutional, because its object is not expressed in its title.

They contend that the title is too general to indicate the pur-

pose of the law.

The first section of the act purports to stay the collection

of money paid upon void or vacated assessments, until an

opportunity for making valid assessments shall have been

aff )rded ; the remaining sections provide a mode of levying

valid assessments for improvements in townships. The title

of the act is " An act in relation to assessments in townships."

Whether this title expresses the purpose of the first section,

may perhaps be open to discussion. But that it sufficiently

expresses the object of the other sections is, I think, too clear

for doubt. It seems to be well settled that the title of an act

is not objectionable for its generality, so long as it fairly points

out the subject of the legislation. Said Justice Van Syckel,

in State, ex rel. Walter, v. Toion of Union, 4 Vi'oom 350 :
" The

degree of particularity which must be used in the title of an

act rests in legislative discretion, and is not defined by the

constitution. There are many cases where the object might,

with great propriety, be more specifically stated, yet the gen-

erality of the title will not be fatal to the act, if by fair in-

tendment it can be connected with it." And in People v.

Banks, 67 N. F. 568, the Court of Appeals, per Allen, J.,

said :
" It is not allowable, for the purpose of invalidating a

law, to sit in judgment upon its title, to determine with crit-

ical ac'imen whether it might not have been more explicit,

and so drawn as more clearly and definitely to indicate the

nature of the legislation covered by it. The legislature is not

subject to judicial control in respect to the form or mode in

which the subject of a bill shall be expressed. If it is ex-

pressed, the constitution is satisfied." And see Cooley^s Const.

Lim. 144. In State, ex rel Richards, v. Hammer, 13 Vr-oom
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435, it was decided that, the object of the act being to change

the mode of appointing members of boards for the assessment

and revision of taxes, and the title being " An act relating to

the assessment and revision of taxes in cities of this state," the

object was sufficiently expressed in the title. In view of

these authorities, it is manifest that, so far as this law relates

to the making of assessments, its title is specific enough. If

it have not the explicitness needed to express the legislative

purpose of staying suits, the only effect would be that that

provision will be invalid, since it is wholly separable from

the object which the title does express. Rader v. Township

of Union, 10 Vroom 509 ; Cooley's Const. Lira., 148. So

far as the proceedings now under review are concerned, we

have to deal with only those portions of this law which pro-

vide for making assessments. The objection to the title can-

not, therefore, prevail.

The prosecutors next assei't that the act is special and local,

and hence unconstitutional. But I find nothing upon its

face to indicate that it is confined to any locality less than all

the townships of the state. Its specialty is said to appear in

the fact that it speaks of one class of assessments embraced

by it as arising under special laws. These assessments are

such as are necessary to be made for the costs, damages and

expenses of public improvements in townships. But the

courts must take judicial cognizance of the fact that there was

no general law under which such assessments could become

necessary. Hence tlie reference to special laws is without

any restraining force. The act substantially provides a con-

stitutional mode of levying such assessments for all public

improvements in townships, wherever they are by law directed

to be made. Such a law is general, according to our previous

decisions. These objections, therefore, also fail.

It is further urged that this improvement is not one em-

braced within the act of 1877. But we think it is. The act

of 1873 directed that an assessment should be made for such

improvement as this, but the mode in which that act required

the assessment to be distributed being unconstitutional, any
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assessment made under it was void ah initio, even without

any judicial declaration of its invalidity. Bogert v. Elizabeth^

12 C. E. Green 568. Hence the case in hand was one where

an assessment was necessary, within the act of 1877,

The prosecutors also claim that assessments under the act

of 1877 must be made within two years after its passage.

This is a misapprehension. The limitations of time in the

first section apply only to the stay in the collection of moneys-

improperly withheld by the township. The powers conferred

by the subsequent sections, for the levying of assessments, are

permanent.

These being our views of the objections presented against

the validity and effect of the act of 1877, the consideration of

one other question will determine what disposition we should

make of this case.

When the commissioners of assessment made their report

to the Circuit, and the parties interested were cited to allege

objections thereto, the prosecutors appeared and stated that

the assessments against their property were excessive and un-

just, and desired to produce proofs to that effect. The court,

however, declined to hear evidence on that point, deeming the

judgment of the commissioners conclusive, unless fraud or

misconduct or the adoption of an erroneous principle was

shown. This, we think, was an error. The statute requires

the Circuit to hear " any objection that may be made to the

assessment," "any matter that may be alleged against the

same," and gives it full power to refer the assessment to the

same or other commissioners again and again, until a report

shall be presented which the court can, according to right and

justice, confirm. These provisions, we think, entitle the

citizen to the scrutiny and decision of the Circuit upon every

question, both of law and of fact, which he shall raise touch-

ing the propriety of his assessment. It has long been a part

of the legislative policy of the state to afford to land-owners a

right to have assessments against their property reviewed in

the courts as to facts as well as law, and this statute is in~

tended to preserve that right. The act nowhere gives any
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effect to the report against either the owner or the township,

until it is confirmed by the court, and then it becomes final

and conclusive against both. To ascribe such conclusiveness

to the report before confirmation, is plainly antagonistic to the

spirit of the law. Whether, when confirmed, it will preclude

any review in this court of matters of fact is a question wliich

need not now be decided. The language of the act seems de-

signed to give finality to the proceedings so far as the legisla-

ture could do so, and inquiring into facts upon certiorari is

not one of the constitutional functions of this court. It there-

fore may be that parties have their last hearing in that re-

spect before the Circuit. If so, there is the stronger reason

for giving them full opportunity to be there heard. Cer-

tainly no subject is more important to them than the amount

of the burden they shall bear, and the statute sufficiently in-

dicates their right to have the Circuit adjudge whether that

amount is just or excessive.

For the refusal of the Circuit to concede this right to the

prosecutors, the confirmation of the assessment should be set

aside, and the report of the commissioners remitted to the

Circuit, to be there proceeded on according to the statute.

The objections to the report itself may be presented to the

Circuit, to the end that, if valid, amendment may then be

made.

The same disposition is made of the proceedings as to John-

son Drive.

STATE, JACOB E. CASSELBUKY ET AL., PEOSECUTOES, v.

INHABITANTS OF THE TOWNSHIP OF PISOATAWAY.

1. Where there has been undue delay in suing out a writ of certiorari to

review a tax sale, and the writ is not prosecuted in aid of the pros-

ecutor's title, the writ will be dismissed.

2. A municipality is not bound to refund the purchase money received

on a tax sale, merely because there has been illegality in the proceed-

ings which defeats the title of the purchaser

YOL. XIV. Z
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On certiorari.

Argued at Febivsary Term, 1881, before Justices DixON,

Reed and Parki.:!

For the prosecutors, G. Collins.

For the defendants, Suydam & Jackson.

The opinion of the court was delivered by

Dixon, J. This writ of certiorari was sued out by the

purchaser at a lax sale, and his grantee, for the purpose of

having that sale set aside. The sale was made in October,

1873, and the writ of certiorari was issued in June, 1880.

The suit, of tcirse, is not prosecuted in aid of any action of

ejectment, the effect of fcuccessful prosecution being to remove

every shadow of claim which the prosecutors could make to

the land sold. Under these circumstances, it is the settled

practice of this court not to regard objections presented after

so long delay. State, Weart, pros., v. Jersey City, 12 Vroom

510; State, Jersey City L. & B. Co., pros., v. Love, 13 Vroom,

355.

The object of the prosecutors in seeking to have the sale

annulled is to pr pare the way for a suit to recover from the

township the purchase money paid on the sale. It is not de-

nied that the township liad the power to tax and to sell for

taxes, that the taxes were actually levied and were unpaid,

that a sale was actually made, and that there was no fraud or

imposition, f^nd no M-V'ijnty; it is merely alleged that there

was illegality in the method of procedure. The rule of law

applicable to srich a case is that the municipality is under no

obligation to reiunJ tlie purchase money because the tax title

fails ; the purchaser is a volunteer, and buys at his own risk.

Lynde v. Melrose, 10 Allen 49 ; Cooley on Tax. 572.

The case of Phillips v. City of Hudson, 2 Vroom 143, is not

to be regarded as opposed to this rule. That case arose upon

a demurrer to four counts of a declaration. Of course if any

count was good, the demurrer must be overruled. For satis-
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factory reasons, two of the counts were considered by all the

judges to be sufficient ; hence the decision was for the plain-

tiff. Justice Elmer, with whom Justice Van Dyke concurred,

expressed the opinion that the other counts, also, were good.

These counts sought the recovery of money paid by the plain-

tiff to the city, on a sale of lands by the city for the purpose

of enforcing an assessment for a street improvement, and

averred that the ordinance for the improvement and the

assessment were void. These judges reached the conclusion

that the assessment was void, that the declaration of sale was

a nullity, and that the case stood as if no conveyance had

been executed. The matter was thus placed upon the footing

of an unexecuted agreement to convey, in pursuance of a sale

made to enforce payment of a tax not legally due to the city.

Viewed in this aspect, that case is, by essential differences,

distinguishable from the case in hand.

The certiorari must be dismissed, with costs.

STATE, EX EEL. OVERSEEE OF THE POOR OF THE TOWN
SHIP OF TEWKSBURY, v. BYRAM PICKELL.

Under the bastardy act approved March 27th, 1874, {Rev., p. 70.) when

the person charged with being the father of a bastard is acquitted by

the jury before the justices, but convicted in the Quarter Sessions on

appeal, the Court of Quarter Sessions is authorized and required to

make an order of filiation and maintenance against him.

On mandamus.

Argued at February Term, 1881, before Justices DixoN,

Reed and Parkee.

For the motion, /. T. Bird,

Qmiray J. N. Voorhees.
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The opinion of the court was delivered by

Dixon, J. The defendant having been arrested on a war-

rant charging him with being the father of a bastard charge-

able to the township of Tewksbury, demanded trial by jury^

and on such trial was acquitted. Thereupon the overseer of

the poor appealed to the Hunterdon Sessions, where also a

jury was empaneled, and there the defendant was convicted.

The court, however, declines to make any order of filiation

and maintenance upon the verdict, considering that it has not

authority to do so, and therefore a mandamus is prayed for

by the township, commanding the Sessions to proceed to make

such order.

It is conceded by the relator that no enactment concerning

bastardy prior to the revision of 1874 warranted the procedure

which he is now seeking to enforce. According to previous

statutes, the finding of the justices or of the jury before them,

that the defendant was not the father of the bastard, would

have been conclusive, no appeal being given to the township.

But by the seventeenth section of the revised law, (Rev., p.

73,) it is expressly enacted that any township which may
deem itself aggrieved by the finding of the jury before the

justices, may appeal therefrom to the next Court of General

Quarter Sessions of the Peace ; and there the same question

—

whether the person charged is the father of the child—is to

be tried before either the judges or a jury. So much is clearly

within the language of the statute ; but what shall be done

beyond this, in case of conviction on appeal after acquittal be-

low, is left very much to inference. Certainly, however, it

cannot have been the design of tlie legislature that the pro-

ceeding there should end. This act is entitled "An Act for

the maintenance of bastard children," and the ascertainment

of the father of any such child is merely a step in pursuance

of that object. The purpose of discovering the father is to

fasten upon him the obligation of maintaining his offspring.

The court, therefore, must search the law for some method of

reaching this end. Two modes only are suggested : one, that

the verdict shall be transmitted to the two justices from whom
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the appeal came, that they may originate an order of main-

tenance ; the other, that the Sessions shall make such order.

The first mode is entirely without legislative support, and is

so unusual and inconvenient that, unless in obedience to statu-

tory enactment, it should not be adopted. The second mode

is that which tiie law contemplates. The appeal carries to

the Sessions the whole cause. The nineteenth section of the

act expressly gives to that court full cognizance of the case;

which includes authority to hear and determine every question

necessary for its complete disposition.

Let an alternative mandamus be issued.

JAMES LOFTUS v. BOAKD OF CHOSEN FEEEHOLDEKS OP

PASSAIC COUNTY.

Where the party appealing from the judgment of a District Court has

failed to agree with his adversary on a state of the case, or to apply to

the judge to settle the case, within fifteen days after the judgment, it

is not erroneous in law for the Court of Common Pleas to dismiss the

appeal.

On certiorari.

Argued at February Term, 1881, before Justices Dixon,

Reed and Parker.

For the plaintiff in certiorari, J. F. Cahill.

The opinion of the court was delivered by

Dixon, J. It appears by the record that the plaintiff in

certiorari, a judgment having been rendered against him in

the District Court of the city of Paterson, appealed therefrom

to the Common Pleas of Passaic county, but failed, for more

than two months thereafter, either to agree with the other

party on the state of the case or to apply to the District judge
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to settle the case. For this reason the Common Pleas dis-

missed the appeal.

The appellant was guilty of an omission to perfect and

prosecute his appeal with such diligence as the law directs,

{Dist. Court Act, § 173; Rev., p. 1330); and no good cause

being shown in excuse of his laches, the court was justified in

dismissing his appeal. Lum v. Price, 1 Harr. 195; Howell

V. Van Ness, 2 Vroom 443.

Let the judgment be affirmed, with costs.

STATE, ALBERT T. BOGERT ET AL., PROSECUTORS, v. TRUS-

TEES OF SCHOOL DISTRICT NO. 30, IN THE COUNTY
OF BERGEN.

Special meetings of the voters of a school district must be called by the

board of trustees regularly convened.

On certiorari.

Argued at February Term, 1881, before Justices DixoN,

Reed and Paeker.

For the prosecutors, W. M. Johnson.

For the defendants, A. D. Campbell.

The opinion of the court was delivered by

Dixon, J. Resolutions passed at a special meeting of the

voters of the district are brought up for review. It is ad-

mitted that no meeting of the board of trustees was held at

which the subject of holding the special meeting was con-

sidered or voted upon, and that said special meeting was not

ordered or authorized by the full board of trustees, but that

two of the trustees met, without notice to the other trustee^
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aud in his absence decided to call the meeting, and thereupon

signed the call, which afterwards the other trustee, on request,

refused to sign.

The board of trustees is authorized to call special meetings

of the voters only when, in the judgment of the trustees, the

interests of the school require it. The action of the trustees,

therefore, is judicial in its nature, and can be lawfully ex-

ercised only when the board is regularly convened. Toivn-

send V. School TitLstees, 12 Vroom 312.

The call, therefore, was illegally made, aud the action of

the special meeting must be annulled.

IN THE MATTER OF JOHN T. DUNN, WHO APPLIES TO
BE ADMITTED TO EXAMINATION FOR ATTORNEY'S
LICENSE.

The rule which directs that every applicant for examination for an at-

torney's license, must first have served a regular clerksliip with some

practicing attorney for four years, requires that the applicant should,

during that period, have been actually engaged in assisting the at-

torney whom he serves, in his business and under his control. Tlie

rule is not complied with by the mere study of law for four years,

coupled with the registering of the student's name in an attorney's

docket and occasional visits to his office. Full, fair and bona fide ser-

vice as a regular assistant is enjoined.

On motion to admit Mr. John T. Dunn to examination for

license as an attorney.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the motion, W. (7. Spencer.

Contra, J. R. English and R. E, Chetwood, (under appoint-

ment by the court.)
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The opinion of the court was delivered by

Dixon, J. The question raised upon this application is

whether the petitioner has complied with the third rule of

this court, which provides that no person shall be admitted to

<;xamination for attorney's license unless he shall have served

a regular clerkship with some practising attorney of the court

for the term of four years at least, and shall not, at any time

during such clerkship, have been engaged in or pursued any

business, occupation or employment incompatible with the

full, fair and bona fide service of his clerkship.

What the applicant has done toward compliance with this

rule is best shown by the following extracts from the evidence

adduced in support of the application.

The attorney to whom the service is said to have been ren-

dered testified: "At the time Mr. Dunn entered his name, he

informed me that he did not have sufificient means to support

his family during the period of time that would be required

to be devoted to his studies, but that he was gradually giving

up the painting business, and had in fact at that time re-

linquished his shop, and would be, as he thought, able to sup-

port his family and devote considerable time to reading and

without manual labor, but that he could not spend much of

his time in the office; I told him I would require of him

what had been required of me under the same circumstances;

that for the first three years of his clerkship he should report

to me at frequent intervals, to give me an opportunity to in-

quire as to what he was doing, and for the last year I would

expect him to devote the most of his time to the office, and in

the meantime to give as many days as he could."

The applicant himself, in answer to interrogatories, testified

:

" Q. Wiien did you enter your name as a student at law

with Mr. G.? A. October, 1876. Q. During the term of

your study, how much of it did you spend as an actual occu-

pant of his office? A. Whenever I could spend the time; I

usually was there two or three times in the week, and very

frequently evenings ; I considered tlie evenings the best time

to be there, and he was usually alone ; I did a good deal of
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my studying at home; there was no day that I did not spend

four or five hours either at his oflBce or at home ; I have fre-

quently studied as many as ten hours at my house when I felt

like study; I usually do ray study day and evening, too,

whenever I had opportunity; I did some clerical work in

Mr. G.'s office for him ; not a great deal—some pleadings, I

think—I don't recollect how much ; I could not tell whether

I did a week's work ; I should judge I had. Q. How many

days will you undertake to say that you spent in his office?

A. That would be a hard thing for me to say, unless I could

average them by the years since I have registered. Q. Average,

then ? A. Well, I usually called there a couple of days in

the week, and usually evenings; how to get at the average is

something I cannot exactly tell, to swear to; I would rather

leave it at the present statement than to undertake it. Q.

How many consecutive days have you ever so spent? A.

Well, not a great many—I was too busy."

We have no hesitation in concluding that this evidence

does not show a compliance with the rule. It indicates that

Mr. Dunn has, during the last four years, given considerable

time to the study of law, but that is not what the express

provisions of the rule demand. Whether an applicant has

studied sufficiently is left, by our rules, to be determined upon

the examination which he must undergo; and altogether aside

from that question is the inquiry whether he has served the

necessary clerkship.

The substance of this prerequisite it is not difficult to per-

ceive. A clerkship to an attorney imports the office of assist-

ant to an attorney, an actual occupation in and about the

attorney's business and under his control. The service is to

be rendered, not solely or mainly by the study of law-books,

but chiefly by attending to the work of the attorney under

his direction. The purpose of the rule is that the clerk shall

be actually engaged in the practice of law under the guidance

of his master for the stated period, so that by direct contact

with an attorney's duties he may acquire the skill and facility

in the profession which are necessary for enabling him to pro-
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tect aud promote independently the interests that clients may
afterwards commit to him. This is the sole object of re-

quiring the clerkship to be served with a practicing attorney.

For the mere study of legal principles, a retired counselor or

a professor would be an apter guide.

The rule is a very old one in this state. It is found among
the rules as revised at February Terra, 1805, and printed

in Coxe, p. VI. No doubt it was derived from the English

statutes of 2 Geo. II., chaps. 23, 46, which required similar

service.

Under these acts, the King's Bench struck an attorney's

name from the roll, because it appeared that he had not,

during the whole time of his preliminary clerkship, been

actually employed by the attorney to whom he was articled in

the proper business, practice or employment of an attorney..

In re Taylor, 6 D. & B. 428. And in Ex parte Hill, 7 T. R.

452, and In re Smith, 10 Jur. {N. S.) 939, the alleged service

was deemed insufficient, because not rendered at the place of

business of the master, or one presided over by him or some

partner or managing clerk representing him, and competent to

instruct tiie applicant.

But we need not cite other cases for the interpretation of

the rule. Its language is clear, and, in our judgment, ex-

presses what we have above stated to be its meaning. In the

present case, the applicant and the attorney seem both to have

misconceived its purport. They have regarded study as-

equivalent to clerkship. We do not. We are not called

upon to determine whether the pursuits of the applicant out-

side of his legal studies were incompatible with the full, fair

and bona fide service of a clerkship, (in which event alone

are they forbidden by the rule.) because, we think, there has

been no attempt, either by the applicant to render or by the

attorney to exact, at least during three years of the designated

term, such a regular clerkship as the rule enjoins.

The motion to admit Mr. Dunn to examination must be

refused.
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MAEY W. COOLEY v. MARY A, BARCEOFT, SAMUEL K.

KILLE AND WILLIAM M. RUNK, LATE PARTNERS,

TRADING AS BARCROFT & CO.

1. "Where a bill of exchange is drawn upon a married woman for the

purpose of paying a debt due by a third person to the drawer, her ac-

ceptance is void.

2. Where there is on one side in the court below, direct testimony as ta

the existence of a fact, and there is no counter testimony ofi'ered upon

the other side, and the testimony of the witnesses offered to prove

such fact is not impeached by proof of character, or shaken upon

cross-examination, or rendered suspicious by the inherent improba-

bilities of the story, then, upon review, the legal inference will arise

that such fact exists, and a judgment in opposition thereto will be

reversed.

On certiorari.

The suit before the justice was brought to recover the

amount alleged to be due on an accepted draft, a copy-

whereof is as follows

:

"$65.50. Philadelphia, Jan'y 1, 1879.

" Ten days after date, pay to the order of Mr. J. P. Smith,,

cash'r, for coll'n, sixty-five ^^/loo dollars, value received, and

charge the same to account of

"Barcroft & Co.

"To Mrs. M. W. Cooley, Lambertville, N. J."

[Endorsed.—"Accepted—payable at the Amwell National

Bank. M. W. Cooley.
" Judgment obtained before me.

" Feb. 10/13. J. Hayhurst, /. P."

This appeal coming on to be heard before the court, the

appellees, Barcroft & Co., the plaintiffs below, to maintain

the issue on their part, produced as a witness Henry B.

Tenner, their book-keeper, who testified that he sent a state-

ment of a bill of goods bought at plaintiffs' store to the de-

fendant.
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It appears that subsequently a bill of exchange was drawn

upon her for the amount of this bill, by the plaintiffs, payable

to their collecting agent, the cashier of a bank. The defend-

ant accepted the bill.

The bill was dishonored. Subsequent thereto, the defend-

ant wrote to the plaintiffs, saying that she expected to receive

some money, and would pay the amount of the bill.

On the part of the defence, the defendant herself swore

that she did not buy the bill of goods for which the accept-

ance was made ; that she was not present at the store at the

time of their purchase; that she afterwards learned they were

bought by her daughter, Mrs. King, residing in Philadelphia,

and the defendant never authorized such purchase nor re-

ceived the goods ; that she accepted the bill because, after

receiving the statement, she had a promise from Mrs. King

that she, the defendant, should be repaid by the former for

her acceptance.

Argued at February Term, 1881, before Justices Dixon,

E,EED and Paeker.

For the plaintiff in certiorari, C. A. Skillman.

For the defendant, /. T. Bird.

The opinion of the court was delivered by

Reed, J. The case shows that the defendant was, at the

time when she accepted the draft, and was also, at the time she

subsequently wrote her letter containing a promise to pay it, a

married woman.

It was also, upon the argument, assumed as a fact that the

accepted bill was drawn upon the defendant for a bill which

was really due from a third person.

The contention on the part of the counsel for the prosecutor

is that the acceptance was a nullity, and that the judgment be-

low, based upon its validity, should be reversed. The obvious

ground for such contention is that, in regard to that class of



JUXE TERM, 1881. 365

Cooley V. Barcroft.

contracts, including the present, the common law disability of

a married woman still exists.

The proviso in the married woman's enabling act reads

thus :
" That nothing herein shall enable such married woman

to become an accommodation endorser, guarantor or surety,

nor shall she be liable on any promise to pay the debt, or

answer for the default or liability of any other person." Hev.,

p. 637, § 5.

Two positions are taken by the counsel for the defendants

in answer to the contention that this acceptance is within this

proviso, and so void. The first position is that the acceptance

operates as an admission by the acceptor that she had funds

in her possession belonging to the drawer, and is also a

promise to apply such funds to the payment of the payee

therein named. If this contention be true, then the result

claimed would follow—namely, that she promised to pay

money which she held for, and so owed, the drawer, and her

promise was to pay her own, and not another's debt.

But this rule, which engrafts upon the acceptance an im-

plied conclusive admission that the acceptor holds funds of the

drawer, is applicable only as between the acceptor and a cer-

tain class of holders of the paper.

When an acceptor attempts to set up a want of considera-

tion against a holder for value, or failure of the consideration

for such acceptance against a bona fide payee or endorsee for

value, the implied admission may be invoked. The credit

which the acceptor has given by his act having induced the

purchase of the paper, he is concluded from impeaching his

act. But the rule does not extend to a drawer who asserts

his rights as holder of the bill against the acceptor, if the ac-

ceptance was for the accommodation of the drawer, or there

was a failure of consideration intended to pay between them

as an inducement for the acceptance. Chitty on Bills *305.

As between these parties, under such circumstances, the

want of consideration, the failure of consideration, and there-

fore the character of the consideration, may be shown.
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The defence in this case rests upon the nature of the con-

sideration.

The defendant was not an accommodation acceptor, inas-

much as (outside of the matter of disability) a consideration

existed. The consideration moved to a third party. The

acceptance was a promise to pay the debt of Mrs. King.

Now, into whatever hands this promise came, its invalidity

•was incurable. Whether the holder of the paper was or was

not a payee or endorsee for value, makes no difference ; nor

would the admission of funds of the drawer in the acceptor's

hand, and the promise to pay them to such payee or endorsee

—which, as we have seen, is an incident of an acceptance—im-

part any vitality to the acceptance.

Such implied contract and admission is raised by the law-

merchant when a drawee writes his name across the face of a

bill of exchange. But these implications arise only from a

valid signature. The ability to make a contract such as the

signature implies is dependent upon a legal ability to write an

acceptance. If the acceptance is in effect the payment of, or

a, promise to pay, the debt of another, the married woman has

no ability to make the acceptance, and all the implied admis-

sions and promises usually attaching thereto are null.

If the contract implied should be written, and it contained

an admission that the defendant was to pay funds of the

plaintiffs' which she holds, yet the moment it appeared as a

fact that she held no funds of the plaintiffs,' but the promise

was to pay from her own funds the debt of another to the

drawer, the promise would be a nullity. And to hold that

the married woman is estopped from showing the truth,

would validate every contract made by her, if she had been

induced to incorporate in it a statement that it was to pay her

own debt. Such an admission is only evidence as such, and

liable to be overcome by proof of the opposite.

I think the first position of the plaintiff's counsel is not

tenable.

Nor do I see how the second position can be supported.

This position is that, by the letter of February 12th, written
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to the plaintiffs by the defendant, she ratified her contract of

acceptance.

But at the time of the alleged ratification, she was under

the same disability as AA'hen she wrote her acceptance. The

power to ratify implies the power to create. The disability

which disables a married woman from accepting a bill or

giving a promissory note for the payment of another's debt,

disables her also from validating such a promise by subsequent

ratification.

Upon the assumption, therefore, that the bill was drawn to

secure the payment of the debt of a person other than the de-

fendant, the judgment must be reversed.

The case has been considered as if it appeared here con-

clusively that the acceptance was not for the debt of the ac-

ceptee. The cause was argued upon that assumption, and it

therefore is highly probable tliat the case below was treated

as showing that fact. But instead of sending up to this court

a distinct finding of the inferior court upon this question of

fact, as this court has repeatedly enjoined, only the evidence

taken upon the trial below is before us. The only point

which this court can consider is whether there is any testi-

mony, or any view of the testimony, which will sustain the

judgment of the inferior court. The vreight and credibility

of the testimony is for the consideration of that court, and not

for us. Nestal v. Schmid, 10 Vroom 686.

From the state of the case, it appears that there was one

witness—the defendant herself—who swore that the goods

purchased of the plaintiffs, for which the bill was given and

accepted, were bought by another person, and not by or for

the defendant. No other witness contradicts this evidence.

The person who is said to be the purchaser of the goods

was not sworn. Nothing appears in the cross-examination or

by other testimony to impeach the testimony of this witness.

Now, to sustain the judgment below, we must assume that the

court disbelieved her story and ignored her testimony, although

not contradicted. And if the court hearing the evidence could
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legally ignore this testimony as incredible, we must assume, as

the case stands, that the court did so.

This position of the case raises a question as to the legal

limit of discretion in a court or jury in disregarding uncon-

tradicted testimony. That the province of such court or jury,

in passing upon the credibility of a witness, is one not to be

lightly restricted, is obvious. The character of a witness or

a number of witnesses may be so impeached, or their story so

shattered by cross-examination or rendered so doubtful by in-

herent improbabilities, that their testimony, standing unop-

posed by direct counter testimony, would be fairly subjected

to suspicion. No court, upon review, could say, as a legal

conclusion, that, under such circumstances, a judgment which

ignored such testimony was illegal.

That there is, nevertheless, legally a limit to the power of

the jury or court to ignore such testimony, is apparent. The

power of a judge to direct a verdict where upon one side there

is a proven case, and upon the other side none, or a mere

scintilla of evidence, illustrates the limitation.

If the judge can, as a matter of law, say to a jury that the

plaintiff's case is proven, and he is entitled to recover, it is

clear that the force of testimony may be such as to exclude

the right of the jury to pass upon the credibility of the plain-

tiff's witnesses.

In the case o^ Newton v. Pope, 1 Cow. 109, a judgment of

a justice was reversed where that officer had found against the

testimony of two unimpeached witnesses, on the ground, as

certified by him, that he was satisfied that they were biased

in favor of the defendants. The court said :
" It is difficult

to establish a rule which shall regulate and limit the discretion

of a court or jury in the degree of credit to be given to the

testimony of different witnesses. But there is no difficulty in

saying that where the witness is unimpeached, the facts

sworn to by him uncontradicted, either directly or indirectly,

by other witnesses, and there is no intrinsic improbability in

the relation given by him, neither a court nor jury can, in the

exercise of a sound discretion, disregard his testimony."
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STATE V. MARTIN H. ZABRISKIE.

1. There must be special ground shown to entitle an indicted defendant

to an allowance of a writ of certiorari to bring the record into this

court.

2. The request of the inferior court will be a strong reason in favor of the

allowance of the writ.

3. The writ is allowable as of course at the instance of the attorney-gen-

eral, or prosecuting attorney acting for him, to bring up such record

even after verdict.

On ceHiorari.

An indictment was found by the grand jury of Bergen

county against Martin H. Zabriskie, and returned to the

Court of Oyer and Terminer at September Term, 1880.

It was handed down to the Court of Quarter Sessions, and

tried at that term ; and there was a mistrial, by reason of a

disagreement of the jury.

It was again moved at the December Term following, and

the defendant was convicted.

On February 5th following, the following rule was en-

tered by order of the Court of Quarter Sessions :
" The de-

fendant having been tried and convicted upon this indictment,

whereupon, upon motion of Abraham D. Campbell, Esq.,

prosecutor of the pleas in behalf of the state, for judgment, the

court announced that, because of the inability of the court to

pass sentence, this indictment, with all proceedings thereunder,

be removed by certiorari to the Supreme Court, in order that

the sentence of the law be there passed upon the defendant."

A writ of certiorari was allowed by Justice Dixon, and the

record has been returned to this court. The counsel for the

defendant now moves that the writ be dismissed, as improvi-

dently allowed.

Argued at February Term, 1881, before Justices DixON,

Reed and Parker.
Vol. XIV. 2 a
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!For the motion, J. D. Bedle.

Contra, W. Y. Johnson.

The opinion of the court was delivered by

Reed, J. The dismissal of tliis writ is urged upon the

ground tliat while, by the practice of the Court of King's

Bench, writs of certiorari were sometimes allowed to bring up

a record after conviction and before judgment, yet that this

case is not within the class of cases where this was permissible.

A number of cases were cited in support of this view.

In Regina v Porter, 1 Salk. 149, a writ was refused be-

cause a writ of error would lie after judgment, and there was

no special reason why the fine should be set in the Court of

King's Bench.

For tiie same reasons, in Beglna v. Bothell, 6 Mod. 17, a

procedendo was awarded by the Court of King's Bench in a

case brought up by certiorari.

In Rex V. Gwynne, 1 Burr. 752, a procedendo was granted

laecause the certiorari was not granted till after the defendant

had confessed the assault below.

In Rex V. Jackson, 6 T. R. 145, Loid Kenyon said that, in

cases where the punishment was discretionary, a procedendo

must be awarded and the party sent back to the inferior juris-

diction to receive judgment; and inasmuch as errors in the

record were reviewable by writ of error, the Court of King's

Bench would not hear objections to the record on motion in

arrest of judgment.

In Rex V. Oxford, 13 East 411, the Court of King's Bench

refused a certiorari to remove an indictment for a misde-

meanor and the proceedings thereon at the Assizes, after

conviction and before judgment; which writ was prayed for

the purpose of applying for a new trial, on the ground that

the verdict was against the weight of evidence and the judge's

direction.

In all these cases the writ was prayed, or it had been

allowed, at the instance of the defendant, and they are but
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illustrations of the general rule that, upon the application of

the defendant, there must be special ground laid to induce the

court to make the allowance.

There is obvious propriety apparent in many cases that the

court which tried should, by reason of their familiarity with

the facts, pass judgment. This induced the superior court to

refrain from interfering with such causes after conviction, un-

less there was some pressing reason. In the present case, if

the allowance had been made at the prayer of the defendant,

the reason for such allowance would be conclusive.

The court before which the trial occurred are unable to

pass the sentence. That inability, by admission made on the

argument, arises from the equal division of the court upon the

question of punishment.

Now, while it cannot be said that such division presents

an insurmountable obstacle to any action of the inferior court,

it certainly presents a case where such action cannot be satis-

factory. This alone is sufficient ground for retaining the

record here.

There is no difficulty in comprehending the facts. The
modern feature of stenographic reproduction of the testimony

has done much to place the superior court in full possession

of the causes as tried below.

But this writ was not prayed by the defendant. The

allowance was made by direction of the inferior court. The

sentiment of the inferior court in favor of a writ is a strong,

if not a controlling reason for the retention of the record here.

Regina v. Porter, supra.

Whether the desire of the inferior court arises from legal

questions which it desires this court to solve, or entanglements

arising from diverse views upon matters of fact, does not seem

material, if the difficulties are real and such as can be resolved

in this court.

That such is the state of affairs in the present case is trans-

parent.

There is another view pressed by the state which it may be

well to consider. It appears that this writ was, in fact, sued
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out by the prosecutor of the pleas of Bergen county, and en-

dorsed by him. The contention is, that to him the writ was-

a matter of right.

It is undoubtedly the rule in England that the writ of cer-

tiorari is demandable of absolute right by the king himself,.

and to him the court is bound to grant it. When applied for

by the attorney-general or other officer of the crown, it must

issue as a matter of course, and the court has no discretion to-

exercise.

The attorney-general here, as in England, is the representa-

tive of the state in the prosecution of offences against the state^

Except as modified by constitutional or statutory regulation,,

his functions here are similar to those exercised by the repre-

sentative of the crown there.

Tlie practice of the Supreme Court here is a counterpart of

the practice of the King's Bench.

In the matter of criminal procedure upon indictment, the

difference of the forms of government has led to no material

modification of the functions of the Supreme Court as the su-

perior court of criminal jurisdiction, or of the attorney-general

as the representative of the public in the enforcement of the

criminal law of the state.

The prosecutor is the representative of the attorney-general,

and although subject to some extent to his control, is entitled

in his absence to exercise his functions in the county for which

the former officer is appointed. State v. Thompson, Spene. 689.

The authority of the officer representing the state in the

prosecution of its criminal laws to remove at any time into

the court which in the state is the representative of the

King's Bench, a record in a criminal cause, has been repeatedly

recognized in this country. People v. Vermilyea, 7 Cow. 141

;

People V. Baker, 3 Park. C. O. 181 ; State v. Stone, 3 Harr. &
MgH. 115; Commonwealth v. Gapp, 48 Penna. St. 53.

Upon all these grounds, I think the motion to dismiss

should be overruled, with costs.
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SAMUEL B. DERRICKSON v. ISAAC N. QUIMBY.

Where a person desiring a loan makes an application in writing, upon

which is an endorsement authorizing a single broker to procure the

loan, and the broker leaves copies of such application with a number

of persons, one of whom, induced by such application, without the

broker's knowledge lends the money, the broker is entitled to his

commissions.

This writ brings up a judgment of the Court of Common
Pleas of Hudson county affirming a judgment rendered in the

above-eutitJed cause in favor of Derrickson, the plaintiff.

Argued at November Term, 1880, before Justices Dixon,

Reed and Parker.

For the prosecutor, S. B. Ransom.

The opinion of the court was delivered by

Reed, J. This action is brought by the plaintiff to recover

-commissions which he alleges he earned by bringing together

the defendant, Quimby, and a person from whom Quimby

borrowed the sum of $12,000.

The evidence which comes up as a state of the case dis-

closes substantially the following facts :

Derrickson was introduced to Quimby, the defendant, in

March, 1873.

Quimby told Derrickson, according to the testimony of the

latter, that he wished to borrow $10,000 or $12,000, and if

he (Derrickson) would introduce Quimby to parties who

•would make the loan, or if Derrickson would procure the

loan, he should have one per cent.

Quimby signed a written application for a loan, upon

which was a description of the property, and, in addition
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thereto, a written authorization to Derrickson to negotiate

the loan ; and this paper lie delivered to Derrickson. Der-

rickson made copies of this paper, leaving them Avith persons

whom he thought to be likely to make loans, among whom
were Coudert Brothers, on Wall street, JSTew York city.

In April, 1873, Coudert Brothers delivered the copy of the

application to Mr. Boyd, who was their agent to make loans

in New Jersey, and Mr. Boyd wrote to Mr. Quimby about

the loan. In response to this note, Mr. Quimby called at

Boyd's office, and entered in an agreement written on the

back of the ap})lication, by which he agreed to take from

Boyd the sum of $12,000.

Mr. Quimby desired this loan to pay off a ten-thousand-

dollar mortgage already upon the property, held by a Mr.

Collard, and for some other purpose. Mr. Boyd gave his

check to Collard for $10,000, and took an assignment of that

mortgage. The assignment was made to one Quavada, for

whom Coudert Brothers, through Boyd, were acting in mak-

ing the loan.

Quimby was to pay ten per cent, for the loan, and this was

taken out of the remaining $2000. How the balance was

paid or how secured does not appear, nor does it appear who

received finally the ten per cent.

This presents the case of the plaintiff as it is found in

various parts of the testimony of his witnesses.

The defendant, in his testimony, denies the accuracy of the

plaintiff's account of the agreement, and states an agreement;

which defeats, if true, the plaintiff's right of action. We, of

course, cannot weigh the testimony, but only decide upon a

case which the court below could have deduced from any

legal view of its force.

The reasons upon which the prosecutors rely for reversal

are, first, that no case was proven, and because the employ-

ment, if made, was to procure a usurious loan, and was void
;

and, second, that competent testimony was excluded and in-

competent admitted.

First, I think that, from the evidence offered, it was com-
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petent for the court to draw a coDclusion that Quimby should

respond.

The case is not similar to that of Vreeland v. Vetterlein, 4

Vroom 247, where a property was placed for sale openly in

the hands of several brokers, and the sale was made by one,

although the purchaser had first received overtures from

another of the brokers, and the court held that the first was

the only one entitled to commissions.

Here the application for the loan was made through the

plaintiff alone.

He distributed copies of the application in those quarters

where he thought a lender might be.

Coudert Brothers, lending money for a principal, received

one of them. This was by them placed in the hands of

Boyd, who was their agent to make loans in New Jersey.

He sought an interview with the defendant, having the ap-

plication, upon which (as to which there was some proof) was

a copy of the authorization by Quimby to Derrickson to nego-

tiate the loan. The production of this application, with this

authorization upon it, would have warned Quimby at once

that Derrickson was in some way concerned as the cause of

Boyd's action. I think that, under such circumstances, the

fact that Coudert Brothers, through their agent, Boyd, di-

rectly negotiated the loan, could not deprive the plaintiff of

his commissi(Mis. Shepherd ads. Heddin, 5 Dutcher 334.

Nor upon the other point—namely, that the agreement be-

tween the parties was to negotiate a usurious loan—do I

think the judgment reversible. The loan was undoubtedly

usurious. The evidence is very strongly in the direction that,

at the time of the agreement between Derrickson and Quimby,

it was understood that the loan must be usurious, or else it

could not be made. But, taking the testimony of the plain-

tiff as true, the court had sufficient to draw its conclusion that

the contract was not for a usurious loan ; and the weight of

testimony is entirely for the court below.

As to the second ground—that the court excluded com-

petent testimony—it appears that a question propounded to
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Boyd on cross-examination was excluded. He was asked

whether he had ever told Dr. Quirabj that Derrickson had

nothing whatever to do with the making of the loan. The

question was only permissible to break in some particular the

force of Boyd's testimony in chief. But if it could have had

such an effect at all, it would have been so shadowy that its

exclusion or admission was within the discretion of the court.

Judgment affirmed, with costs.

STATE, JOHN LYONS, PEOSECUTOR, v. JOSEPH SPEATFORD.

A conviction under the act concerning disorderly persons (Rev., p. 333,)

must set out the evidence, so that this court can see whether the judg-

ment is well founded.

Joseph Spratford made complaint against the prosecutor

before a justice of the peace, charging the prosecutor with

using loud, abusive and indecent language, in a public place

in Mechanicsville, Middlesex county. A warrant was issued

for the apprehension of the prosecutor, by virtue of which he

was brought before the justice.

The record sent up, after showing the issuance of this pro-

cess and the return thereto, proceeds as follows :
" The parties

appeared, and Joseph Spratford was sworn and examined
;

also Sarah English, Mrs. Cullen and William Kelly, for

plaintiff; and John J. Lyons, defendant, was sworn and ex-

amined ; also Mrs. Lyons was examined for defendant;

whereupou, and upon consideration on evidence, I adjudged

the defendant guilty, and im))osed a fine of five dollars, and

five dollars and ten cents costs."

Argued at February Term, 1881, before Justices DixON,

Keed and Parker.

For the prosecutor, J. W. Beekman.
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The opinion of the court was delivered by

Reed, J. The complaint is designed to set out a disor-

derly act, under the sixth section of the revised act concerning

disorderly persons. I do not think that any of the reasons

aimed at the substance of the complaint are well grounded.

It seems to set out the use of loud, abusive and indecent

language in a street—a public place in Mechanicsville—so as

to authorize the apprehension of the prosecutor as a disorderly

person.

The particular reason assigned for reversal—namely, be-

cause the record does not show upon what evidence the prose-

cutor was convicted—attacks the conviction at a vulnerable

point.

The early case of Rex v. Pullen, 1 Salk. 369, it is true, an-

nounced the rule that, upon an information, the evidence

need not be set out specially. But this case stands alone, and

the uniform course of judicial sentiment has since been in

favor of the view that the facts must be fully disclosed, in

order that the judgment upon them may appear well founded.

Regina v. Green, 10 Mod. 212 ; Rex v. Vipont, 2 Butt. 1165;

Rex V. KiUett, 4 Burr. 2063 ; Rex v. Rea'l, Doug. 469.

This rule was approved in the case of Keeler v. Milledge, 4

Zab. 143.

The judgment is reversed, with costs.

STATE, MAYOE, &c., OF THE BOROUGH OF WASHINGTON,
&c., PROSECUTORS, v. AMOS FISHER ET AL.

1. Surveyors of highways have jurisdiction to lay out roads in a munici-

pality wliere the charter does not provide other means of laying out

streets.

2. Assessment to estate of I. D., deceased, illegal.

3. Surveyors must adjudicate upon question of damages in respect to

lands of all owners not applicants whose lands are taken.

4. Application to amend return must be made to the court where the

surveyors are appointed.
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On certiorari. In matter of road.

Argued at February Term, 1881, before Justices Dixon,
Reed and Parker.

For the prosecutors, J. H. Neighbour.

For the defendants, 0. Jeffery.

The opinion of the court was delivered by

Parker, J. On application of Amos Fisher and others, a

public road was laid out by surveyors of the highways in the

county of Warren.

Several objections are made to the legality of the return.

It appears that part of the route of the road is within the

borough of Washington, and the inhabitants of said borough

are directed in the return to pay certain assessments of dam-

ages for lands taken within its boundaries, awarded by the

surveyors.

A preliminary motion was made by defendants' counsel to

dismiss the writ, because not prosecuted in the true corporate

name of the prosecutors.

The certiorari issued in the name of " The Mayor and Com-

mon Council of the Borough of Washington," while the cor-

porate name is '' The Inhabitants of the Borough of Wash-

ington in the County of Warren."

On application of the prosecutors, they were allowed to

amend the proceedings in that respect.

The first reason urged by the prosecutors to set aside the

return is that the surveyors of the highways had not jurisdic-

tion to lay out a public road within the limits of the borough

of Washington.

Upon examining the act of incorporation of that borough,

{Pamph. L. 1868, p. 76,) it will be found that authority is not

given to any of the officers chosen by the inhabitants of the

borough to lay out streets. The second section provides that

said corporation shall be subject to all the duties, restrictions
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and liabilities imposed by the laws of the state upon the in-

habitants of the several townships, as far as the same are con-

sistent with that act.

In State, Pancoast, pros., v. Ti'oth, 5 Vroom 377, it is held

that surveyors of the highways may lay out a public road within

the limits of an incorporated city, in the absence of special pro-

visions in its charter superseding or excluding the means of

procuring new highways within the boundaries of the city.

The surveyors of the highways had the right to lay this

road ; and if their proceedings are legal, the return will be

held valid.

But there are fatal defects in the return of the surveyors.

Damages are assessed in favor of the estate of Imlay Drake.

This has been repeatedly held not to be a good assessment.

Again, no adjudication on the subject of damages is made

to some of the owners of land over which the road would

pass, said owners not being applicants. The return states, and

the map shows, the route of the road to be over lands of the

Morris and Essex Railroad Company. This company did

not apply, and there is no adjudication as to damages in re-

spect to their lands. The surveyors should adjudicate as to

damages which each land-owner, not an applicant for the

road, may be entitled to. State v. Eve7'Ut, 3 Zab. 378; State

V. Cooper, Id. 381; State v. Oliver, 4 Zab. 129; State v

Fisher, 2 Dutcher 129; State, Charlier, pros., v. Woodruff, 7

Vroom 204; State v. Garretson, 3 Zab. 388.

The prosecutors in this case may raise these questions. The

borough of Washington is, by the return, directed to pay the

assessments which have been made, and yet the land-owner to

whom no assessment has been awarded can prevent the open-

ing of the road, and thus the public funds be wasted.

In such condition of things, it was not only the right but

the duty of the prosecutors to seek relief.

The return, in its present form, is invalid, and will not be

recorded. Nor can this court amend it. Proceedings to

amend are taken in the Court of Common Pleas, where the

surveyors are appointed ; to which court the return will be

remitted.
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STATE, HENRY LAYTON, PROSECUTOR, v. CHARLES DENNIS.

1. In summary proceedings under the act "concerning landlords and

tenants," where the afiBdavit is defective, a justice of the peace has

no jurisdiction.

2. In such case certiorari will lie to reverse the proceedings.

On certiorari.

Argued at February Term, 1881, before Justices DixON,

Beed and Parker.

For the prosecutor, A. S. Appleget.

The opinion of the court was delivered by

Parker, J. On the 1st day of July, 1880, Charles Dennis

made and filed with a justice of the peace an affidavit, of which

the following is a copy, viz.

:

" Mercer County, ss.—Charles Dennis, of full age, maketh

oath that one Henry Layton is now is possession of a certain

part of a house and premises of deponent, situated in the

township of Washington, county of Mercer, near Sharon,

upon an agreement between deponent and said Henry Layton

to hold the same for a few days, from the 1st day of April,

1880 ; and the said Henry Layton has failed to pay any rent.

This deponent made demand in writing, signed by deponent

and served on the said Henry Layton, on the 28th day of

June last, requiring the possession of the premises. And de-

ponent further saith that satisfaction for such rent cannot be

obtained by distress of any goods."

Upon filing the affidavit, the justice issued a summons, and

proceedings were taken to remove Layton from the premises.

These proceedings purported to be under the act entitled "An
act concerning landlords and tenants."

The affidavit is clearly defective in several particulars. It

is uncertain whether the removal of the tenant was sought
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because of holding over or on account of non-payment of

rent.

If because of non-payment of rent, the amount unpaid and

the time wlien due should have been stated.

If for holding over, the duration of the term should have

been set forth in the affidavit.

A lease for " a few days" is extremely indefinite as to time.

The proceedings are summary, and the statute must be

strictly pursued.

The affidavit being defective, the justice had no jurisdiction.

Certiorari in such case is proper.

The following are authorities on the subject: Fowler v.

Roe, 1 Butcher 549 ; Shepherd v. Sliker, 2 Vroom 432 ; Morris

Canal v. Mitchell, 2 Vroom 99.

Proceedings set aside, with costs.

STATE, TEENTON AND NEW BRUNSWICK TURNPIKE COM-

PANY ET AL., PROSECUTORS, v. AMERICAN AND EURO-

PEAN COMMERCIAL NEWS COMPANY.

1. The supplement of 1880 to the act in relation to telegraph companies,

authorizing the condemnation of the right of way, is constitutional.

The use contemplated by the supplement is a public, and not a pri-

vate use.

2. Companies, in accepting the benefits of this law, lay themselves under

obligation to the public to permit the use of their lines by all persons,

under reasonable regulations.

8. This obligation upon a company need not be imposed in express

words ; it may rest upon implication.

4. The petition to condemn the right of way over a turnpike should state

that the telegraph company is to be limited in its right to erect poles

to a space of specified width along the exterior lines of the pike, and

the order should be equally definite.

On certiorari to review appointment of commissioners under

the supplement of 1880 to the act relative to telegraph com-

panies.
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Argued at February Term, 1881, before Justices Van
Syckel and Magie.

For the plaintiff, E. T. Green.

For the defendant, G. B. Lindsay.

The opinion of the court was delivered by

Van Syckel, J. The prosecutor has certified into this

court, for review, the appointment of commissioners to assess

the damages which it will sustain by reason of the erection

of the telegraph line of the defendant upon such portion of

the turnpike of the prosecutor as lies within the county of

Mercer.

On this certiorari this court has power to pass upon all

questions which affect the right of the defendant company to

take the plaintiff's lands, so far as they will shnw that, as to

the plaintiff, no such authority exists. Slate v. Hudson Tun-

nel Co., 9 Vroom 548.

The first objection which will be considered is radical : the

prosecutor challenges the right of the defendant to invoke the

power of eminent domain.

The defendant is a corporation of this state, organized un-

der and in pursuance of the act entitled "An act to incor-

porate and regulate telegraph companies." Rev., p. 1174.

The eighth section of that act requires the consent of the

land-owner to the use of his lands by the company.

In 1880 a supplement was passed authorizing the appoint-

ment of commissioners to condemn the right of way. Pamph.

L. 1880, p. 20i, §2.

This section is alleged to be unconstitutional and void, be-

cause it is an attempt to take private property and devote it

to a private use.

What constitutes a public use has been the subject of much

discussion.

Mr. Mills, in his work on Eminent Domain, says :
" The

true criterion by which to judge of the character of the use is
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whether the public may enjoy it by right, or only by permis-

sion." Mills, § 14.

In England, and in most of the states in this country, the

duty to transmit messages is expressly laid upon telegraph

companies by statute.

It has not been established as a rule, however, that, in

order to render the use public, and to authorize the legislature

to bestow the power to take private property, the duty must

be expressly imposed upon a company to serve all who make

reasonable demands upon it.

In Lumbard v. Stearns, 4 Cash. 60, Chief Justice Shaw

held that an act of the legislature incorporating a company

for the purpose of supplying a village with pure water, with

authority to condemn the necessary lands and springs, was

constitutional, although it contained no express provision re-

quiring the corporation to supply, on reasonable terms, all

persons applying for water. By accepting the act of incor-

poration, the company undertook to do all the public duties

required of it; and a refusal to supply any reasonable de-

mand would be such a misfeasance as would subject it to

indictment, or such an abuse of its franchise as would render

it amenable to proceedings for the revocation of its charter.

The like view was entertained by one of the most eminent

jurists this state has produced.

In Soudder v. Trenton Delaware Falls Co., Saxt. 694, 729,

where the charter imposed no restraint upon the water company

to supply power upon a reasonable demand, this learned judge

says :
" I do not know that this court can establish a general

rule that shall hold good in all cases, and be a permanent bar

to legislative encroachment. The ever-varying condition of

society is constantly presenting new objects of public impor-

tance and utility; and what shall be considered a public use

or benefit may depend somewhat on the situation and wants

of the community for the time being. The great principle

remains. There must be a public use or benefit—that is in-

disputable: but what that shall consist of, or how extensive

it shall be to authorize an appropriation of private property,
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is not easily reducible to a general rule. Looking at the case

in all its bearings, and believing as I do that great benefit

will result to the community from the contemplated improve-

ment, I am not satisfied to declare the act of incorporation,

or that part of it which is now in question, void and uncon-

stitutional. I do not see in it such a decided and palpable

violation of constitutional right as will warrant me to put an

end to this work by the strong arm of the court. The legis-

lature have thought proper, in their wisdom, to exercise the

right of eminent domain for an object which they deem of

public use and importance; and although their judgment is

not conclusive as to the right, it is certainly entitled to a most

respectful consideration."

" The term ^ public use' is flexible, and cannot be confined

to public use known at the time of framing the constitution.

All improvements that may be made, if useful to the public,

may be encouraged by the exercise of eminent domain. Any
use of anything which will satisfy a reasonable public demand

for facilities of travel, for transmission of intelligence or of

commodities, would be a public use," Mills, § 21 ; Concord

R. R. V. Oreely, 17 N. H. 47 ; New Orleans Tel. v. Southern

Tel., 53 Ala. 211.

Iq this case I think the legislature has sufficiently indicated

its intention to give telegraph companies a public character,

and to impose upon them the duty to transmit all messages

which may be offered.

Section 6 of the act in question provides that " any line of

telegraph or company organized and worked by virtue of this

act, shall establish, maintain and keep open at least one office

every forty miles traversed by their line."

Section 4 limits the price which may be charged for mes-

sages, and section 12, after prohibiting the disclosure of the

contents of any message, enacts that " all dispatches which

may be filed at any office in this state for transmission to any

point, shall be so transmitted without being made public."

The word " filed" might be construed to mean only sucb

messages as the company chose to accept and file for trans-
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mission. In its strict sense, it would not include even mes-

sages received and sent at once before filing; but that would

be a narrow interpretation of the clause, and render its evasion

so easy that it would be almost nugatory.

It is more reasonable to hold that it signifies all messages

which may be left for transmission, imposing a duty commen-

surate with the privileges granted.

These provisions of the law, in connection with the fact that

the legislature has granted the right to take private property,

clearly evince a legislative intent to lay such companies under

an obligation to the public to permit the use of their lines by

all persons, under reasonable regulations; and in accepting

the benefits of this law, the recipient of them assumes the per-

formance of this duty to the public.

This will admittedly constitute a public use authorizing the

exercise of the right of eminent domain.

The telegraph has become as essential to the transaction of

the business of the country as the railroads; and although

telegraph companies are not, like railroads, chargeable with

the duties of common carriers, yet, in the absence of the pro-

visions which have been cited, the implication would be very

strong that the legislature, in bestowing the franchise, intended

to charge the companies with a duty to the public.

In the second place it is urged that this is an attempt to

take the franchise heretofore granted to the prosecutor, which

cannot be done without express authority in the statute. That

a telegraph company might erect so many lines of poles, or

place the poles in such a position at various points on the

turnpike road, as to virtually appropriate the entire road-bed

to this use, is true ; but that is not the necessary result of the

erection of a telegraph line.

The poles might be placed in such position near the ex-

terior lines of the roadway that it would in nowise seriously

impair the prosecutor's rights. The exercise of such a right, like

the right of one railroad company to cross the track of another,

requires no express grant of authority ; it may be sustained

Vol. XIV. 2 b
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under the general grant of power to construct the lines.

Morris and Essex R. R. Co. v. Central R. R. Co., 2 Vroom 205.

The petition should therefore show that the telegraph com-

pany is to be limited in its right to erect poles to a space of a

specified width along the exterior line or lines of the pike,

that it may appear that it is not proposed to appropriate the

franchise of the turnpike company; and the order should be

equally definite.

On application for the appointment of commissioners to

assess the value of lands taken by a company for a road, it is

necessary, upon established principles of law, independent of

requirement in the charter, that the land-owner should be

distinctly apprised of the location and quantity of land to be

valued, and that the appointment should specify the same.

Vail V. Morris and Essex R. R. Co., 1 Zab. 189 ; Coster v. N.

J. R. R. Co, 4 Zab. 730.

The petition in this case is " for permission to plant tele-

graph poles on the margin of said turnpike road, in such

places along the line of said turnpike road as not to interfere

with the public travel of said road."

When and how and by whom will it be determined how

far from the margin the poles may be set without such inter-

ference ?

From this description no one could say with any accuracy

Jiow far from the exterior lines of the highway the poles

might be placed. The telegraph company should be re-

stricted to a certain, definite space, so that the commissioners

can act intelligently in making their assessment.

There is another objection to the regularity of these pro-

ceedings.

The first rule to show cause was returnable April 5th, 1880.

This was served on the president of the Trenton and New
Brunswick Turnpike Company, who is resident in Mercer

county, but was not served on the Pennsylvania Railroad

Company.

Subsequently a new rule to show cause was granted, retum-

iible on the 19th of April, 1880.
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This rule was served on the Pennsylvania Railroad Com-
pany, as directed by the order of publication, but was not

served on the turnpike company.

So far as the case shows, nothing was done on the 5th of

April. There was no adjournment of the hearing until the

Pennsylvania Railroad Company was duly served with notice.

The order appointing commissioners was made on the 19th of

April, without any proof of notice to the turnpike company

that application for such appointment would be made on that

day.

The jjroceedings should therefore be set aside, with costs.

LEWIS COLWELL v. ELMER J. CHAMBERLIN.

1. The act of March 12th, 1879, giving courts for the trial of small

causes jurisdiction to the amount of $200, is constitutional.

2. In amending an act of the legislature, it is unnecessary to embody in

the new statute the old section as it originally stood, provided the sec-

tion as it is amended be inserted at length.

On case certified.

Vrgued at February Term, 1881, before Justices Van
S^ CKEL and Magie.

For the plaintiff, James J. Cutler.

The opinion of the court was delivered by

Van Syckel, J. The question involved in this case is

whether the act of March 12th, 1879, {Pamph. L., p. 115,)

giving courts for the trial of small causes jurisdiction to the

amount of $200, is constitutional.

The title of the act is, " An act to increase the jurisdiction

of justices of the peace."

Its unconstitutionality is asserted upon three grounds

:
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First. That it was intended as a supplement to the small

cause act, and that such purpose was not expressed in its title.

Second. That it has two distinct objects, one of which, con-

tained in section 3 of the act, is not expressed in its title.

Third. That the section to be amended was not inserted at

length in the act.

The validity of this legislation was very recently challenged

in Wright v. Moran, ante p. 49. In the opinion delivered by

Justice Depue, the court there says :
" There is no constitu-

tional difficulty inherent in this legislation arising out of the

number of objects embraced in it, or defect in its title. The

object of the act is a unit—to increase the jurisdiction of jus-

tices of the peace; and that object is clearly expressed in the

title of the act."

If the object for which the third section was enacted is not

sufficiently expressed in the title, that section might be re-

jected, and the residue stand. Rader v. Township of Union,

10 Vroom 509.

In Van Riper v. Parsons, 11 Vroom 123, 127, Justice Dixon

says that, "' according to the later decisions in states where a

similar rule prevails, it also appears to be unnecessary to em-

body in the new statute the old section as it originally was,

provided the section as it stands amended be inserted at

length."

In this view I fully concur, conceiving that the object of

the constitutional requirement was to show the law-maker the

true reading of a proposed enactment without the necessity of

resorting to the old one.

The mischiefs of the former practice were, that it required

the labor of reference and comparison of statutes by legisla-

tors, to enable them to understand the effect of acts amended

by reference to titles, and bills were often passed which would

not have received legislative support if they had been under-

stood.

The constitutional provision is that " no law shall be re-

vived or amended by reference to its title only, but the act

revived or the section or sections amended shall be inserted
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in words at length." In this case the requirement of the

organic law has been duly observed by setting out in full the

section as it stands amended.

The Circuit Court should be advised accordingly.

«TATE, SAMUEL GALBRAITH, PROSECUTOR, v. PEOPLE'S

BUILDING AND LOAN ASSOCIATION OF CAMDEN.

The purchaser of shares in a building and loan association is not entitled

to a mandamus to compel the association to transfer them to him on

their books. He has an adequate remedy in a suit for damages.

On application for mandamus.

Argued at February Term, 1881, before Justices Van
•Syckel and Magie.

For the relator, S. H. Grey.

For the defendant, P. L. Voorheea.

The opinion of the court was delivered by

Van Syckel, J. The relator having purchased twenty-

five shares of the stock of the defendant association, standing

on its books in the name of Charles Mayhew, applied to said

association for a transfer of the shares on the books.

The defendant refused to accede to this request, and there-

upon the relator applied for a mandamus to enforce compli-

ance with his demand.

Mr. High, in his work on Extraordinary Remedies, § 313,

states the rule as follows :
" In conformity with the general

principle that mandamus will not lie where other adequate

and specific remedy may be had at law, the courts refuse to

lend their interference by this extraordinary writ, for the pur-
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pose of compelling the transfer to a purchaser of shares of

capital stock upon the books of an incorporated company, or

to compel a company to issue certificates of stock."

The doctrine of the text is supported by the clear weight of

authority.

In Rex V. Bank of England, Doug. 524, Lord Mansfield

refused a mandamus to compel the transfer of stock, on the

ground that an action will lie for complete satisfaction, equiva-

lent to a specific relief.

This case was cited, and its authority recognized, in Shipley

V. Mechanics^ Bank, 10 Johns. 484, where the court says:

" The applicants have an adequate remedy, by special action

on the case, to recover the value of the stock. There is no

need of the extraordinary remedy in so ordinary a case. It

might as well be required in every case where trover would

lie."

This rule is firmly established in New York. Kortright v,

Buffalo Com. Bank, 20 Wend. 91 ; S. C, in error, 22 Wend.

348 ; Ex parte Firemen's Ins. Co., 6 Hill 243.

The rule that mandamus will be allowed only in those

cases where there is no other specific legal remedy, has been

applied with equal stringency in this state. State v. Holliday,

3 Halst. 205 ; Morgan v. Monmouth Plank Road, 2 Butcher 99.

The case of Apgar v. School Trustees, 5 Vroom 308, was no

departure from the recognized rule. There the money to pay

the relator for her services as a school-teacher had been col-

lected by taxation, and was in the hands of the officer charged

with its payment. He was properly compelled to appropriate

the fund to the purpose for which it had been raised.

Unless this case is of such exceptional character that dam-

ages recoverable in a suit at law will not adequately compen-

sate the relator for the loss of his stock, the writ must be

denied. There are some features peculiar to these associa-

tions which distinguish them from other stock companies j

but they do not render it impracticable to estimate fairly the

value of the shares at any time so as to remunerate the owner

of them in damages for their loss, nor do these peculiarities,
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in mj judgment, furnish a sufficient reason for engrafting an

exception upon a well-settled rule of law. Exceptions always^

to some extent, render a rule uncertain, and should not be

favored unless clearly essential to the promotion of justice.

The mandatory writ should be refused.

STATE, CHOSEN FREEHOLDERS OF UNION COUNTY, PROS-

ECUTORS, V. CHOSEN FREEHOLDERS OF ESSEX COUNTY.

1. In reviewing the proceedings of commissioners appointed to ascertain

the line between counties, {Eev., p. 212, ^ 70,) this court has power, by

virtue of the act passed in 1881, (ch. XXVII.,) to review the facts.

2. The legislature, by the act of 1857, creating Union county, intended to

establish the line of Union township as designated in the act of 1808,

as the division line between the counties of Union and Essex.

3. Until reliable marks can be found to indicate where the statutory line

should be run, the safest guide will be the line as hitherto practically

adopted by the people in the locality.

On certiorari to review proceedings of commissioners to

ascertain boundary line between the counties of Union and

Essex.

Argued at February Term, 1881, before Justices Van
SvcKEt, and Magie.

For the plaintiif, Frank Bergen.

The prosecutors of this writ seek to set aside the rej)ort of

the commissioners, on the ground that the line surveyed and

monutnented by them is not the true division line between

the counties of Union and Essex at the disputed locality.

The whole controversy is a question of law depending on the

construction of certain statutes. The commissioners were re-

quired to run the line in conformity with the act constituting

the county. Eev., p. 212, § 70.

The commissioners decided that the line mentioned in the
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charter granted by Queen Anne to Newark in 1713, as sur-

veyed by John Reid, is the correct line as matter of law.

The prosecutors insist that the Queen Anne line is illegal,

for two reasons:

First. Because the Queen Anne charter was granted for

the tract of land known as " Newark " prior to the date of

the charter, and did not legally fix the boundaries of Newark,

nor locate the line in question, except by reference to the land

then " known by the name of Newark."

Hence we must look for the boundaries of Newark and

the disputed line prior to the date of the charter, not in the

charter itself. By the very words of the charter we are re-

ferred to earlier sources of information. That information

may be found in "An act for dividing each county into town-

ships," passed in 1693, twenty years prior to the date of

Queen Anne's charter.

That statute was in force in 1713. The line is twice de-

fined in it, and in both places it locates the easterly end at

Bound Hill, which is no doubt Dividend Hill, and thence

runs northwest. The line defined in the act of 1693 is the

same that was agreed upon May 20th, 1668.

The words in the Queen Anne charter, " all that tract of

land now known by the name of Newark," are a complete

description of the territory, and clearly identify the tract of

land for which the charter was granted. The words in the

charter following those quoted, and which purport to give a

particular description of the land, must be eliminated from

the charter in construing it, as far as they tend to vary the

general description, which is itself clear.

The law that applies to the construction of conveyances of

land may be invoked to ascertain the meaning and scope of

this charter—the point being to learn the intention of the

grantor.

" Where a conveyance contains a general description of the

property, which is definite and certain in itself, and is fol-

lowed by a particular description, the latter will not limit the

grant which is clear by the former." Tyler on Bound. 129,
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"200; Jackson, ex dem., &c., v. Moore, 6 Coio. 707, 719;

Hodge's Lessee v. Lee, 6 Cranch 237; Bott v. Burnell, 11

Mass. 163; Mason v. White, 11 Barb. 173; Melvin v. Pro-

prietors, &c., 5 Mete. 15, 28.

The line of the town of Dresden being described in the act

of incorporation as running a northeast course, including the

ivhole of a certain farm, when in truth that course would not

include the whole farm, it was held that the lines of the farm

should prevail, as being the more certain monument, and more

evidently intended by the legislature. Cate v. Thayer, 3

Greenl. 71, cited and approved in 5 3fetc. 28; Keith v.

Reynolds, 3 Gh'eenl. 393.

If there are two repugnant clauses in a deed, the first will

be held to prevail. Washb. on Real. Prop. 405, 628, 629;

Tyler on Bound. 123, 128, 129 ; Cutler v. Trefts, 3 Pick. 272

;

Abbott V. Abbott, 53 3faine 356 ; Ela v. Card, 2 N. Hamp.
175.

"When there are two contradictory descriptions of a thing,

that description will be adopted which in its nature is least

liable to be erroneous." Tyler on Bound. 130, 131 ; Miller v.

Chung, 3 Johna. Ch. 24.

By the authority of the cases cited above, the " particular

description" of the territory mentioned in the charter must be

disregarded.

The corpus is fully and clearly defined by the general de-

scription.

It follows the general description, and is inconsistent with it.

A hundred and sixty-seven years passed from the date of

the charter before it was claimed that the description recited

in it fixed the boundary line.

Contemporania expositio est optima et fortissima in lege.

Hamilton v. McNeil, 13 Gratt. 389.

The particular description is found in the charter only in

the form of a recital.

It contains only the claim of a committee appointed for the

purpose of settling a disputed matter.
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The John Reid line has never been practically located or

regarded as the true division line to this day.

The second word of the particular description is a con-

spicuous mistake: bounded "easterly" by a great creek, &c.

A glance at the map will show that Bound creek never

bounded Newark easterly. In line 22, page 5, the description

says that the line " extended " westerly. It is true that the

people of Newark claimed that the line had " extended

"

westerly from the head of the cove; but the claim had been

relinquished by agreement and destroyed by legislation years

before the charter was granted.

Second. If the John Reid line ever was legal, it has been

changed by subsequent charters and legislation. In 1739,

twenty-six years after the Queen Anne charter, George II.

granted a charter to Elizabeth. The line is run from west to

east. From the foot of North Mountain the charter of George

JI. says :
" Thence as that line runs to Dividend Hill." This

description is exactly copied in the act defining the boundaries

of Elizabeth passed in 1789, which is the last statutory de-

scription of the line.

On the part of Union county, it is claimed that the true

line is the one that runs to Dividend Hill. Natural monu-

ments control both course and distance. Blackman v. Doughty,

11 Vroom 319, 326, 327; Jackson v. Perrine, 6 Vroom 137,

144, 147 ; Washb. on Real Prop., vol. III., p. 405 ; Tyler on

Bound. 29, 30, 119, 120, 184, 285, 286.

The John Reid line does not touch Dividend Hill. See

chancei'y map, and map of Essex county made in 1850.

It is true an attempt has been made to throw doubt on the

location of Dividend Hill. But the testimony in the form of

opinions of witnesses who freely admit that they do not know

anything about the location of the hill, certainly cannot throw

doubt on a fact that is demonstrated by map and affidavits

made more than a century ago, when there was no controversy

about its location.

If my position is correct—to wit, that the commissioners

were bound to follow a statutory line—they should have sur-
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veyed and monumented the line in the act of 1693, which has

never been changed by statute law. Bat it is said that the

Hue would take a large part of Essex county. The commis-

sioners had no equity powers. But if the statutory line must

be abandoned to save the territory of Essex, why may not

Union county use the same argument just as effectively against

the long-forgotten charter of Queen Anne? The line adopted

by the people, and marked on the map of Essex county in

1850, and on the map of Union county in 1862, may claim

legality by many years of adoption and recognition by the

people living in the neighborhood.

A political division line may be established by practical

location, and after lapse of time it will not be disturbed,

even if it differs considerably from the calls in the charter.

" Where a line between two towns was ruu out, located and

established by the original proprietors of one of the towns,

and that line was treated for more than fifty years as the cor-

rect one between the towns

—

held, that it must be regarded as-

the true jurisdictional line between the towns, notwithstanding

it differed from the calls in the charter; and where it ap-

peared that the line between the towns was also the line be-

tween the adjoining counties

—

held, that it was also the juris-

dictional Hue between the counties." Hanson v. Russell, 28

New Hump. 111. See also, to the same effect, the following

cases : Hamilton v. McNeil, 13 Gratt. 389 ; Kellogg v. Smith et

al., 7 Cush. 375; Kinney v. Farnsioorlh, 17 Conn. 355; Leay

V. Neville, 25 Cal. 545; 1 Texas App. 41 ; 41 Texas 1.

In 1857, when the act creating Union county was passed,

(see Rev., p. 209, § 54,) there was a well-defined and recog-

nized line established between the townships of Union and

Clinton. See map of Essex county, 1850, and map of Unioa

county, 1862.

The line between those townships was itself a monument

known to the public, and is the line referred to iu the act

forming Union county.

It was recognized by the statute of 1857 as the division
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line, and ought not to be disturbed at this late day, for the

purpose of making the line conform to the j^reamble of a char-

ter one hundred and sixty-seven years oid, especially when

said line has never been practically located, or regarded as the

true division line by the people living in the vicinity.

The consequences of disturbing the old line will be serious.

Deeds and mortgages for the land lying between the John

Reid line and the recognized line have been recorded in Union

county for the last twenty-three years. Wills of people who
lived between those lines have been proved in Union county.

The people living there have paid taxes and voted in Union

<3ounty since it was formed. Now the proposition is to dis-

turb these vested rights established by long lapse of time,

without notice to the people, for the purpose of locating a

line discovered accidentally in an old charter a few months

ago, which has never been considered legal, and had been

forgotten for more than a century. If the line must be

changed, it can only be done in conformity with statute law.

All statute laws defining the line describe it as running from

the mountain to Dividend Hill. There is no statute law in

existence repealing or changing the act of 1693.

For the defendant, J. W. Taylor.

The opinion of the court was delivered by

Van Syckel, J. A dispute having arisen respecting the

boundary line between the counties of Union and Essex, com-

missioners were appointed, under the act of March 5th, 1798,

'{Rev., p. 211,) to ascertain and mark the lines of partition.

The report of these commissioners proved to he unsatisfactory

to the chosen freeholders of Union county, who have caused

it to be certified into this court for review.

These proceedings are a proper subject matter for review

by certiorari. State v. Coleman, 1 Green 98.

In the absence of special statutory power, errors of law only

are reviewable.

The act of 1871 {Pamph. L. 1871, j». 124,) conferred the
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power to determine disputed questions of fact. Craft v.

Smith, 6 Vi'oom 302.

In the Revision (p. 99, § 9,) this act was materially changed^

and the power was limited to proceedings " touching any local

or public improvement."

An amendment (passed in 1881, ch, XXVII.,) extends the

power to review facts to cases where certiorari is prosecuted

" to review the proceedings of special statutory tribunals."

These commissioners constituted a tribunal specially pro-

vided by statute for a particular purpose, and their proceed-

ings are clearly within the operation of the supplement of

1881.

The duty of the commissioners, as prescribed by the statute,

is " to cause the partition line between the two counties, so far

as included in the order of appointment, to be run, surveyed,

marked and ascertained in conformity, as nearly as may be^

with the acts of the legislature constituting such counties and

prescribing their boundaries." Rev., p. 212, § 70.

Their appointment related to " so much of the line of par-

tition between the counties as divides the township of Clinton,,

in Essex, from the township of Union, in Union."

The county of Union was created by act of March IQth^

1857, which defined the line in question thus: "Thence along:

the northerly and westerly line of division between the town-

ships of Union and Clinton to the northerly division line of

the township of Springfield."

Clinton and Union townships were previous subdivisions

of Essex county, the former created out of the township of

Newark, by act of February 19th, 1834, the latter created out

of the borough of Elizabeth, by act of November 23d, 1808.

The borough of Elizabeth existed under a charter of George

II., dated February 8th, 1739, and the act defining its bound-

aries in 1789.

The township of Newark received its charter from Queen

Anne, April 27th, 1713, but had been previously established

under the act dividing the counties of the colony into towu-

ships, passed in 1693. Learn. & Spicer 328.
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The commissioners have attempted to follow the line of the

Reid survey of 1713, which purports to have been made un-

der the Queen Anne charter.

Conceding that the Reid survey was an accurate location of

the line, it is clear, from the history of this controversy, that

as soon after that date as 1739 the line was in dispute.

Whether the monuments by which Reid marked his line had

disappeared, or whether the accuracy of his survey was then

questioned, does not appear. It is beyond all doubt that there

was then no recognized dividing line between Newark and

Elizabeth.

At a town meeting held in Elizabeth June 18th, 1739, a

committee was appointed to settle the division line.

Like action was taken by the people of Newark on the

24th of October, 1739, and again on the 12th of March, 1754.

Hatfield's Elizabeth 319 ; Col. N. J. Hist Soc, vol VL, pp.

134, 140, 141.

The Elizabeth charter of 1739 calls for a division line

running to Dividend Hill, and the act of November 28th,

1789, [Paterson 94,) defining the boundaries of Elizabeth,

recognizes the same natural monument.

As early as 1668 there was a conference on Dividend Hill

between commissioners from Eiizabethtown and Newark, for

the purpose of defining the disputed line, and in their certifi-

cate they say that it is agreed to begin the line " from the top

of a little round hill named divident hill." Col. N. J. Hist,

Soc, vol. VI., p. 10.

In the act of 1693, [Learn. & Spicer 328,) it is provided that

"the township of Newark shall include all the land from the

mouth of Bound creek, and from thence to Bound Hill."

The act of 1808 creating the township of Union describes

the line of division as running to Dividend Hill, and the act

of 1834 creating the township of Clinton, and bounding it by

the township of Union, described in the prior act, is an avowal

of a legislative purpose to limit the township of Clinton by

the same landmark.

When, therefore, the act creating Union county, in 1857,
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ran the county line between the townships of Union and

Clinton, it is manifest that the legislature intended to estab-

lish the line as designated in the acts creating those town-

ships, by running it to Dividend Hill, without any reference

to the description in the Queen Anne charter of 1713.

If there is any diversity in those lines—which does not

with any certainty appear—the later legislative declaration

must prevail, it being competent for the legislature to alter

the township line at any time.

The line as described in the Union township act of 1808

should have been reproduced, if possible.

The evidence shows that there is no existing monument

which marks with any certainty the location of Dividend

Hill, or the line as run by the Keid survey.

If no evidence is attainable by which the location of

those monuments could be ascertained, what was the duty of

the commissioners ?

The practical location of a public boundary for a consider-

able time has been held to establish it, though not in accord-

ance with that called for by the acts creating it. Hanson v.

Russell, 8 Foster 111 ; Hamilton v. McNeil, 13 Gratt. 389
;

Missouri V. Iowa, 7 How. 660 ; Kellogg v. Smith, 7 Qish. 375.

A fortiori, where the line called for by the legislative acts

cannot be traced, the line as practically located will be pre-

sumed to be the true one.

There is evidence to show that the inhabitants of the two

townships and their officers have for fifty years or more recog-

nized a boundary line considerably to the north of that found

by the commissioners.

Township boundaries determine the place of voting of the

inhabitants, the place where and the officers to whom their

taxes are to be paid, and the officials on whom the duty of

repairing roads rests. The action of public officers in respect

to such matters, by being acquiesced in, gives recognition to

the boundary line.

Winans' testimony shows that for fifty years he has paid

taxes in Union township for land which the commissioners'
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line places in Clinton; also, that other land-owners in the

same locality have been assessed and paid their taxes in

Union, and that the roads have been worked as the roads of

Union township.

Grumman, a witness who thinks the line fixed by the com-

missioners is the true one, admits that the line formerly re-

garded as the township boundary is three or four hundred

yards further northward.

Shortly after Union county was set off, and prior to 1861,

a stone monument was erected by committees of the freeholders

of each county, marked " E. C." and " U. C," to define the

county line. This monument is claimed by the prosecutors to

be in the true line ; and since 1857, deeds and mortgages have

beeu recorded in Union county as marked by this boundary.

If it be conceded that this line has not been so well de-

fined and so fully recognized by the public authorities and by

the people as to make it prevail over a line which could be

clearly traced from the description in the legislative grants,

yet, in the absence of reliable marks to indicate where such a

line should be run, the safest guide will be the line practically

adopted.

A departure from it will unsettle titles and lead to much

confusion.

The line run by the commissioners is an arbitrary one, fixed

without any recognized monuments to attest its accuracy.

I think their finding is erroneous, and should be set aside.

STATE, EX EEL. JOHN C. AHKENS, v. WILLIAM H. F.

FIEDLEE, MAYOR, &c.

1. Where, by the regulations of a municipal corporation, money in its

treasury can only be drawn upon an order signed by a city officer, and

the duty of such officer in respect thereto is wholly ministerial, a

mandamus will issue to compel such officer to sign such an order for a

sum of money appropriated to pay a claim, by the body entrusted

within such municipality with the power of appropriation.
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2. An objection to a resolution appropriating money to pay a claim

against the corporation, interposed by way of veto by a mayor having

a veto power and overcome by the requisite vote, cannot be again

urged by the mayor, to avoid doing a mere ministerial act to effectuate

such appropriation.

On application for a mandamus requiring the defendant, as

mayor of the city of Newark, to sign a warrant for the pay-

ment of $254.80 from the city treasury to relator.

Argued at February Term, 1881, before Justices Van
Syckel and Magie.

For the relator, /. H. Stone.

For the defendant, Henri/ Young.

The opinion of the court was delivered by

Magie, J. On December 3d, 1880, relator caused to be pre-

sented to the common council ofNewark a bill claiming $254.80

for two thousand five hundred and forty-eight yards of filling

on certain lols therein described. The bill was certified by the

city surveyor to be correct as to measurement, and by the street

commissioner to be correct. The council thereupon passed a reso-

lution that the sum of $254.80 should be appropriated in pay-

ment of the bill. This resolution was presented to the mayor,

pursuant to the requirements of the thirtieth section of the city

charter. On December 7th, 1880, the mayor returned the reso-

lution unsigned,with his objections. Thereupon, on January 7th,

1881, the council proceeded to reconsider the resolution, and,

by a vote of two-thirds of all the members, passed the same,

notwithstanding the mayor's objections. It is conceded that

the resolution thereupon took effect. On the 13th of January

the city clerk drew and signed a warrant, or order, on the city

treasurer, requiring him to pay to relator's order the sum

named in the resolution. This warrant the mayor has refused

to sign, and the present proceeding is an application on the

Vol. XIV. 2 c
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part of relator, iu the nature of a rule to show cause why
a mandamus should not issue requiring the mayor to append

his signature thereto. It has been argued on a state of the

case agreed on by the parties.

The additional facts appearing which are material for an

understanding of the case are these : Relator was a successful

bidder, under a due advertisement on the part of the city, for

proposals to do certain filling of lots in the Fourteenth ward,

to abnte a nuisance which had been duly determined to exist

there. He bid for the work at ten cents per cubic yard. The

•contract was awarded to him upon his bid, and was drawn by

the city officers and executed by relator and his sureties. The

•mayor refused to sign the same on the part of the city. In

the meantime the city surveyor had driven stakes for re-

lator's work, and he began it, and had filled about two

thousand cubic yards, when he was notified by the mayor that

the contract had not been completed, and that whatever work

he did was at his own risk. Relator afterward presented the

bill, ',vhich was ordered paid as above described.

The question now presented is whether, under these circum-

stances, relator has a right to a writ of mandamus to compel

the mayor's signature. It will be observed that the applica-

tion is not to compel the city to pay relator. The common

council, by passing the resolution over the mayor's veto, has

already determined relator should be paid. The claim is that

the mayor, as one of the officers of the city, should be com-

pelled to do an official act to effectuate the determination of

the council. The case, then, is not within the rule that

mandamus is not the proper remed;/ to enforce the payment

of moneys due from a raunicipal corporation for work and

labor, as applied in 8tate, ex rcl. Little, v. Township Committee,

S Vroom 84. It is, therefore, unimportant to determine

whether or not relator has a right of action against the city

to recover the amount due him. The sole questions are,

whether it is the mayor's duty to append his signature to this

warrant, and whether, he refusing, this court will compel him

ito perform his duty.
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The duty of the mayor respecting such a warrant is not im-

posed by the charter. It seems to be derived alone from the

provisions of ordinances adopted by the city. By the revised

ordinance adopted in 1876, the coarse of proceeding relating

to the payment of bills and claims against the city seems to

be as follows : The auditor of accounts is required to audit all

bills and claims which have been presented to the common

<30uncil and referred to its appropriate committees, and he is

to certify and deliver such as he approves to the city clerk.

Rev. Ord., §§ 33, 34. It is expressly provided, however, that

nothing in the section requiring such audit shall be construed

to affect the power of the common council to make specific ap-

propriations of money by resolution, in payment of claims

and demands against the city. Bills and claims allowed by

council, and original or certified copies of resolutions making

specific appropriations, are to be sent to the auditor and filed

in his office. Id., § 35. The money of the city is under the

•control of the city treasurer. Id., § 47. It can be drawn

out of the treasury only by warrants or orders on the city

treasurer, made in accordance with the provisions of section

48. So far as this case is concerned, the requirement of that

section is this :
" All other warrants for the payment of

moneys from the city treasury shall be issued from the general

warrant-book in the office of the city clerk, and shall be

signed by the mayor and attested by the city clerk and coun-

tersigned by the auditor of accounts." Before the auditor

countersigns, he is required to compare the warrant with the

records in his office relating thereto, and if he discovers any

error, he is directed to withhold his signature until the error

is corrected. Id., § 36. Upon a warrant being countersigned,

the auditor may deliver it, taking a proper receipt therefor.

From this statement it will be perceived that the duty of

examining, comparing and determining whether the warrant

conforms to the order or resolution of the council is devolved

on the auditor of accounts. This duty is, to a certain extent,

judicial ; and with its exercise, to that extent, this court would

not interfere by mandamus. But the duty imposed on the
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mayor and city clerk is manifestly of a purely ministerial na-

ture. To compel the performance of duties of that character

devolved on public officers, clearly falls within the scope of

mandamus. High on Ex. Rem., § 104, et seq. ; Id., § 301
;

Bill, on Mun. Corp., § 671.

But the mayor contends that, if it be conceded that his duty

in this regard is ministerial, and the performance of it may be

enforced by mandamus, yet the writ ought not to issue in this

case. In the Nicolson pavement case, (6 Vroom 396,) this

court laid down the rule that a relator, to obtain such a writ,

must not only show that defendant is bound, in tlie discharge

of his official duty, to do the act in question, but that relator's

right to have it done is such as the law ought, at relator's suit,

to enforce. In that case a mandamus to compel the mayor of

Newark to sign a contract which appeared to have been

awarded in violation of the charter and ordinances of the city

was refused. The contention of the mayor in this case is that

relator has failed to show a right to this warrant, which ought

to be enforced. The Nicolson pavement case, however, was

quite unlike the case in hand, and the rule appealed to by the

mayor, if correctly laid down, is not applicable here. In that

case an award of a contract was made by a committee in viola-

tion of the ordinance from which alone they derived power to

make an award. The contract was also opposed to the re-

quirements of the charter. The award of the contract, there-

fore, which the mayor's signature was required to validate was

invalid, because made in violation both of the law and the

ordinance. In this case the mayor's signature is required to

validate a warrant regularly issued in pursuance of a regular

resolution of appropriation of the council, and an exact com-

pliance with the ordinance respecting the issuing of such an

order on the treasury.

The specific objection of the mayor to signing the warrant

is detailed in a letter forming part of the case, and is in these

words :
" Because to sign tiie same would be to officially aid

in appropriating the city money in direct conflict with the

law. Section 116, Rev. Ord., ch. XIV., says: 'But no mate-
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rials or labor shall be furnished by the contractor or con-

tractors, or compensation be made therefor, until such con-

tract shall be duly signed and executed by the contracting

parties.' There never was a contract signed by me, as mayor

of the city of Newark, for this work." The error of the

mayor is in applying this objection to the issuing of the war-

rant. If it has any force at all, it is as against the resolution

appropriating the money for relator's claim.

In the city of Newark the common council has power, by

ordinance, rule, regulation or by-law, " to manage, regulate

and control the finances and jjroperty, real and personal, of

the city." Charter, § 31. By its revised ordinance, the coun-

cil reserved to itself the power to make specific appropriations

of money, by resolution, to pay claims and demands against

the city. Rev. Orel., § 33. Such a resolution was subject to

the mayor's veto, but could be passed over such veto by a two-

thirds vote. The power of appropriation of the city's money

is thus vested in the legislative body—the council—subject to

a veto liable to be overcome by a certain vote.

The objection which the mayor now urges was interposed

by him in his veto of the resolution, as appears by his veto

message. But the requisite majority overruled the objection.

They rightly construed the ordinance as forbidding compen-

sation to be paid under an unexecuted contract, and not as

prohibiting an appropriation to pay for work and materials

furnished as these were. The resolution therefore became a

law. This action appropriated so much money in the city

treasury to the relator, and was conclusive of his right

thereto. Thereafter, the issuing of the warrant ought to fol-

low as a matter of course. To permit the mayor to again

interpose the same objection, would invest him with a power

over appropriations not intended by the charter.

Upon the facts appearing in this case, I think it indispu-

table that relator ought of right to receive this money. For

what cause the mayor refused to sign the contract which had

been duly awarded to relator, does not appear. Nothing in

the case shows any justification for such refusal. Kelator,
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having done all he could to complete it, went on with his

work, apparently in ignorance that the mayor had refused to

complete it. He had done the whole, or almost the whole of

the work, which this warrant is meant to pay for, before he

was notified l)y the mayor. The city has received the benefit

of his work, and, ex aequo et bono, ought to pay for it. Re-

lator's right to pay has been fixed by an act of the city

authorities entrusted with the power of appropriation setting

apart a specific sum in the treasury for him. Nothing i»

wanting but the mayor's signature, which he refuses to give.

For this, relator has no adequate specific remedy. If he

has power to sue the city, (which admits of some doubt,)

a judgment would not advance his claim beyond its present

status. It would fix the liability of the city and determine

the amount due. The resolution of appropriation has already

fixed the liability and determined the amount. The injury to

relator is solely from defendant's refusal to do this ministerial

act. If relator has a right of action against defendant for this

neglect of duty, it does not furnish such a remedy as will com-

pel us to refuse a mandamus. Apgar v. Trustees, &c., 5 Vr'oom

308.

The writ of mandamus ought, therefore, to issue, as de-

manded by relator.

STATE, CHALKLEY LECONEY, PROSECUTOE, v. OVERSEER
OF THE POOR, &c.

1. A stay of proceedings in a bastardy case, until costs of former proceed-

ings against the defendant, in behalf of the same township and in

respect totiie same child, are paid, may rightfully be granted; but a
refusal to stay in such a case, not shown to be of any substantial in-

jury to defendant in the cause, is not such an adjudication as is review-

able on certiorari.

2. That there was in fact a prior order of filiation against defendant, in

behalf of the same township, respecting the same child, will not justify

the reversal of the order of filiation now brought up, unless it appears

that the bar of the prior order was set up in the court below, and thai

there was an adjudication thereon.
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On certiorari to the Quarter Sessions of Camden county j.

removing an order of filiation made on an appeal under the

bastardy act, the order of the two justices, &c.

Argued at February Term, 1881, befoi-e Justices Van
Syokel and Magie.

For the prosecutor, J. E. Troth.

For the defendant, Alfred Hugg.

The opinion of the court was delivered by

Magie, J. The counsel for prosecutor, in his brief, presses

for reversal upon two only of the reasons filed. The first of

these reasons relates to the refusal of the Sessions to grant a

motion for a stay of the proceedings until the costs of twO'

former actions for the same cause hacl been paid. The second

relates to the alleged existence of a former order of filiation!

determining prosecutor to be the father of the child in ques-

tion and requiring him to contribute to its support.

That courts have a right to stay proceedings, in an actiou

of a civil nature, until costs incurred by the defendant in a

former action for the same cause by the same plaintiff shall

be paid, has been long settled. The origin and reason of the

rule were considered and lucidly treated in the opinion of

Chief Justice Ewing in Sooy v. McKean, 4 Halst. 86. Since

that case the practice has been illustrated by many cases in our

courts, both of law and equity ; but, so far as I am able to-

discover, this is the first instance in which an attempt has

been made to apj>ly the rule in question to an action under

the bastardy act prosecuted by public officers and for the in-

demnity of the public. I conclude, however, that there is no

reason why the jule should not be applied to such a case.

The })roceeding under the bastardy act, while of statutory

character, intended to compel, in a summary way, the putative

father to protect the public against the maintenance of his

illegitimate children, is not a criminal, but a civil action.
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Dally V. Overseers, 1 Zab. 491 ; Hildreth v. Overseers, 1

Green 5. Although for the benefit of the public, it is ex-

pressly provided that costs in this action are to be awarded

against the losing party, as in ordinary cases at law. Rev.,

tit. "Bastards" § 30. The persons engaged in such proceed-

ings, although public officers, may be lawfully required to

pay the costs of a defendant against whom their complaint

has not been made good. In the case of Sooy v. 3IcKean,

sup7'a, the rule permitting such stay was held to extend to the

special statutory proceedings under the insolvent law. I

think, therefore, that the Sessions, in this case, upon proper

proofs, had a right to stay these proceedings until the costs

incurred by defendant in former proceedings in behalf of the

same township and for the same cause were paid.

But the action of the Sessions in refusing such a stay is not

a subject for review iu this court. The ground on which stay

is granted is that a second unnecessary action is vexatious,

and the party resorting to it ought to be first compelled to

make good to the defendant the costs the first action had sub-

jected him to. But if it appears that the second action is not

vexatious, but rendered necessary, or at least excusable, by

some act or omission of the defendant in the former action,

this ground fails. Consequently, a stay is refused in such a

case. Lawrence v. Dickenson, 2 Coiv. 580. The question sub-

mitted to the court on a motion for such a stay is not a ques-

tion of law; it is a question of fact, and addressed only to the

discretion of the court, like a motion for continuance of a

cause. Such matters are not the subject of review on writ of

error. McCourry v. Doremus, 5 Hoist. 245. The exercise of

the discretion of the court below will not be questioned in

matters brought here by certiorari, unless it is unwarrantable

and illegal, and productive of substantial injury to the party

complaining. State, Newell, pros., v. Bassett, 4 Vroom 26

;

Clifford V. Frankford, 8 Vroom 152. Here no injury appears

to have been done to prosecutor by the refusal to stay. His

defence appears to liave been in no wise abridged or dimin-

ished thereby. His right to costs, if it existed, may yet be



JUNE TERM, 1881. 409

Leconey v. Overseer.

enforced. No substantial injury was therefore done him. The

refusal of the stay, under such circumstances, cannot be re-

viewed.

The other contention on the part of prosecutor is that the

order under review must be reversed because of the existence

of a })revious order of filiation, in behalf of the same township,

against defendant, respecting the same child. If such a pre-

vious order existed, and was set up by proper proof, and relied

on in the Sessions as a bar to making the order in question,

no doubt that court would have erred in proceeding. It

would then have appeared that the precise point in contro-

versy had, in a previous litigation between the same parties,

been adjudicated, and that the claim of the public had been

merged in a judgment. But there is nothing in this case to

show that any such proof was laid before the Sessions, or, at

least, that any defence of that sort was there set up or adjudi-

cated on. The writ in this case calls for the order, rulings

and proceedings in the Sessions, and the appeal, judgment,

orders and proceedings of the two justices appealed from.

There is a due return of the proceedings called for. Other

papers are printed in the case which appear to be copies of

transcripts in other proceedings. Among them is an order

of filiation of an earlier date in favor of the same township,

against defendant, and respecting the same child. These

papers are not called for by the writ. There is no state of the

case. The court below has not been required to certify as to

what took place on the trial. The first point was argued upon

an admission of counsel respecting a motion for stay of pro-

ceedings on the ground of the non-payment of the costs of

former proceedings. There is nothing, indeed, to show that

the papers above mentioned were ever before the Sessions in

this cause, unless it can be inferred from the admission of

counsel respecting the question of costs. If we were entitled

to infer from that admission (which is doubtful) that these

papers were shown to the court upon that motion, it does not

follow that they were presented as a defence, on the ground

of a former recovery, or that the judgment of the court was
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invoked on that subject. In summary proceedings such a&

these, probably no plea of a former recovery was necessary.

But it was necessary in some way to present the question to

the court, and to take its ruling thereon. An erroneous ruling

could then be reviewed. But nothing of the sort appears in

the case. The record discloses neither plea nor motion in-

volving this question, and there is no determination of the

court thereon. The reason relied on, upon this point, asks a

reversal of the order in question, not because the court below

erred in making it, after being furnished with proof of a pre-

vious order for the same cause, but merely because of the

existence of such a previous order. Manifestly, however, we

cannot reverse for a cause which, if pleaded and proved,

would have been a bar to the judgment, unless it appears that

such cause was pleaded and proved and overruled by the

court. The bar cannot be set up in a court of error. Under

this reason, there is nothing to show the court below made

any erroneous ruling.

The proceedings below must therefore be affirmed, with

costs.

STATE, PATRICK O'SHAUGHNESSY, PROSECUTOR, v. JOHK
McLORINAN.

1. In proceedings under section 5 of the act concerning disorderly per-

sons, {Rev., p. 305,) and the subsequent sections relating to the same

subject, the justice, or the Sessions, on appeal, must first decide, either

by their own determination or the verdict of a jury, (when demanded,)

whether the person charged is guilty of the matter charged in the

complaint of the overseer. Unless such determination appears, there

is no power to adjudge him a disorderly person or to direct him to

pay money for the support of his family.

2. By section 5, a person is declared to be disorderly when he either

deserts, or willfully refuses or neglects to provide for his family.

Where the complaint is for willful refusal or neglect to provide, a

verdict or finding that the person is a disorderly person under the

provisions of the act, or under the fifih section, is not sufficient.
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3. An adjudication that defendant is a disorderly person must follow the

verdict or finding, and is requisite before an order for the payment of

money for tlie support of the family can be made.

On certiorari to remove proceedings under the disorderly-

persons act.

Argued at February Term, 1881, before Justices Van"

Syckel and Magie.

For the prosecutor, J. Frank FoH.

For the defendant, Henry Young.

The opinion of the court was delivered by

Magie, J. The proceedings brought here by this writ

were commenced before a justice of the peace of the county of

Essex, by the defendant, McLorinan, who was the overseer

of the poor of the city of Newark. Tlie object of the pro-

ceedings was to enforce upon prosecutor the provisions of the

fifth section of the act concerning disorderly persons, {Rev., p,

305,) and the subsequent sections thereof relating to the same

subject. The justice before whom the proceedings were taken,

upon the verdict of a jury, made an order requiring prosecutor

to pay a weekly sum for the support of iiis wife. An appeal

was taken by prosecutor to the Essex Sessions, and thereupon,

after hearing, another order was made by that court to the

same effect. AH these proceedings have been brought here by

this writ.

Under the third and fourth of the reasons filed, the prose-

cutor insists that the order made by the Sessions upon this

appeal is erroneous, and ought to be reversed. The power of

the Sessions upon such an appeal is derived from the pro-

visions of the sixteenth section of the act. That power is to

try the appeal, and " to make such adjudication and order

thereon as is herein provided in case of such trial before said

justice." This refers us to the fifth, thirteenth, fourteenth
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and fifteenth sections, which provide for the proceedings be-

fore the justice. By these sections, the course of the proceed-

ings is as follows: They are commenced by a coraj)laint, on

oath, by tlie overseer of the poor of tlie township or city in

which the person complained against resides, setting out the

particulars mentioned in the fifth section. Any justice of the

peace, on receiving such a complaint, is required to issue a

warrant for the apprehension of the person complained of.

Upon his apprehension, a day for the "investigation of the

complaint" is to be fixed. On that day the complaint is to be

investigated, and the justice—or a jury, if one is demanded

—

is to determine whether the person complained of is guilty or

not guilty. The manifest meaning is that the determination

is to be in respect to the guilt or innocence of the charges

contained in the complaint. If the determination is that

he is guilty, the justice "shall judge him to be a disor-

derly person ; and in lieu of the penalties now prescribed for

disorderly persons, such justice may make an order requiring

such person to pay such sum weekly to said overseer, for the

support and maintenance of his family," &c.

Comparing these sections, it is manifest that the first duty

of the Sessions, upon the trial of such an appeal, is to deter-

mine whether the defendant in the appeal is guilty or not

guilty of the matters charged upon him in the complaint.

This determination may be made by a jury, if one is de-

manded; otherwise by the court. If the result is that the

•defendant is found guilty, the court may proceed to judge

him to be a disorderly person, and to make an order requiring

him to pay a certain sum to the overseer for tlie support of

his family.

The offence for which a complaint may be made under the

fifth section may be, either a desertion of a wife or other

family, or a wilful refusal or neglect to provide for and

maintain a wife or other family.

In the case now before us, it sufficiently appears that the

<3omplaint against prosecutor was for his wilful refusal and

neglect to provide for his wife. The inquiry of the Sessions
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should have been whether he was guilty or not guilty of that

charge. Instead of that, their finding was that prosecutor

was "guilty of being a disorderly person, under the pro-

visions of the act concerning disorderly persons hereinbefore

referred to." Thereupon they adjudged him a disorderly

person, and ordered him to make weekly payments for his

wife's maintenance. I am unable to perceive how that order

could be sustained upon the finding of the court. The power

to make such an order depended upon a prior determination

that prosecutor was guilty of wilfully refusing and neglecting

to provide for his wife, as charged in the complaint. It is

insisted that the finding was equivalent to such a determina-

tion. It is true that, by the provisions of the fifth section,

one who refuses or neglects to provide for his family is de-

clared to be a disorderly person. But other sections of the

act declare that persons guilty of various other offences are

disorderly persons. A finding, therefore, that prosecutor was

guilty of being a disorderly person, under the provisions of

the act, is indefinite. It is consistent with his entire inno-

cence of the charge contained in the complaint.

But it is further urged that the court below intended by

this finding that prosecutor was a disorderly person within

the provisions of the fifth section of the act, and that such a

finding is equivalent to a determination that prosecutor was

guilty of the charge in the complaint. The grammatical con-

nection of the language does not permit us to give it that

meaning. But if that is its meaning, I am still of the opinion

the finding is insufficient. By the fifth section, one who de-

serts is a disorderly person equally with one who refuses or

neglects to provide for his family. Now, while desertion

may, within the spirit of this act, include a wilful refusal or

neglect to provide, the latter does not necessarily include the

former. And where the act places a person under a penalty

when guilty of either of two enumerated offences, he is en-

titled, if charged with one of those offences, to a distinct finding

as to his guilt or innocence thereof.

The finding of the court was not a determination of the
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question submitted to them, either in terms or within the

meaning of the act. There was, therefore, no power in the

Sessions to make the order, and it must be reversed.

The order of the justice of the peace is also incapable of

being sustained. After the verdict of a jury that prosecutor

was guilty of the offence charged in the complaint, the justice

immediately proceeded to make an order for the payment by

prosecutor of a weekly sura for his wife's support. By the

fourteenth section, he ought to have first adjudged prosecutor

to be a disorderly person. Tliere is no reason, that I am able

to perceive, for such a requirement ; but that the statute does

require it, is incontrovertible. We cannot alter or restrict it,

and the order of the justice is therefore defective, and must be

reversed.

The prosecutor insisted that no complaint had been made

by tlie overseer, as required by the fifth section. It is true

that no such complaint is found among the papers. The war-

rant, however, recites that such a complaint was made ; and

the return of the Sessions to a rule of this court, made on a

suggestion of diminution, and the evidence taken for the

hearing, convince us that there was a regular complaint before

the justice, which was sent to the Sessions with the appeal,

was bef:)re that court when the case was considered, and has

since been lost. We have dealt with the case as if the com-

plaint was before us containing the matters certified in the

return of the Sessions.

STATE, MAEY EICHEY, PEOSECUTETX, v. JOHN SHUTE,

COLLECTOE OF TAXES, &c.

1. The act entitled "An act respecting taxes," approved February 26th,

' 1879, (P. L., p. 54,) did not go into operation until July 4th, 1879, and

consequently did not affect the assessment of taxes for tlie year 1879.

2. The act is not applicable to the interest of an annuitant holding a

mortgage merely as security for an annuity, and having no property

in the fund.

3. Quere, whether the act is objectionable under article IV., section 7,

pi. 12, of the constitution as amended in 1875.
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Ou certiorari.

Prosecutrix was assessed by the assessor of taxes of the town-

ship of Bethlehem, in the county of Hunterdon, for the year

1879, for ^7846.23 of personal property. The property on

which this assessment was chiimed to be made was a mortgage

for that amount made by Samuel Creveling, Jr., to Mary
Richey, the prosecutrix, and eight others, upon lands in that

township. The mortgage was made upon the purchase, by

Creveling, of lands of which John Richey, prosecutrix's

husband, had died seized, and the amount therein mentioned

was ordered by the Orphans' Court to be invested, in lieu of

prosecutrix's dower therein. The condition of the mortgage

was that the mortgagor should pay prosecutrix $470.77 annu-

ally during her life, and after her death should pay to each of

the other mortgagees the sum of $980.78, making altogether

the sum mentioned in the mortgage. For the amount to be

paid to each mortgagee, the mortgagor had given his bond,

which the mortgage was to secure.

Argued at February Term, 1881 before Justices Van
Syckel and Magie.

For the prosecutrix, 0. Jeffery.

For the defendant, M. Wyckoff.

The opinion of the court was delivered by

Magie, J. The assessment of taxes removed here by this

certiorari was made against prosecutrix upon the same prop-

erty, and in the same manner, as that which was condemned

and set aside in State, Richey, pros., v. Shurts, 12 Vi'oom 279.

Unless the law on the subject has been altered since that de-

cision and before this assessment was made, the rule laid down

in that case must be followed.

The assessment now complained of was made in the year

1879. By force of the enactments contained in Rev., p. 1140,
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§ 1, and Rev., p. 1150, § 61, as interpreted in State, Shipperiy

pros., V. Harden, 5 Vroom 79, such an assessment was re-

quired to be made as of the 20th day of May in each year.

It must, therefore, be considered as imposed on persons and

property as of that time in the year 1879. There are pro-

visions permitting the addition to the duplicate of taxes, after

that date, of property which had been omitted, but there is no

pretence that those provisions were resorted to in this case.

The only legislation alleged to affect this question is the act

approved February 26th, 1879. Pamph. L. 1879, p. 54.

This act was not required to take effect immediately. Conse-

quently, pursuait to the general act relative to statutes, it

went into effect July 4th, 1879, and, not before. Rev., p. 1122,

§ 13. Therefore this assessment was made on persons and

property as they existed prior to the time that act took effect.

It did not operate upon the assessment of taxes for the year

1879.

If, however, this act had been effective at the time of this

assessment, I do not think it would have justified the imposi-

tion of the tax in question on the prosecutrix. The act of

1879 was intended to affect three classes of property, viz.,

entailed property, property held in trust, and property held

for life. The property here assessed was manifestly neither

entailed nor held in trust. I think it equally clear it was not

property held by prosecutrix for life. The assessment was

made, not on prosecutrix's dower right, but on that into

which her right had been commuted, viz., the mortgage. Ac-

cording to its terms, she had no property or interest in, or

control over, the fund secured thereby. It belonged to others,

and was not payable until after her death. Her interest in

the mortgage was merely that of an annuitant holding the

mortgage as security for her annuity. She cannot be consid-

ered as holding the fund—which was the thing assessed—for

life. The act, therefore, would not have been applicable to

this case.

Whether the act of 1879 could be sustained under the pro-

visions of article IV., section 7, pi. 12, of the constitution
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as amended, was discussed on the argument. The question so

presented is an exceedingly interesting one, but its solution

not being necessary to a decision of the case, no opinion ought

to be expressed thereon.

The state of the case shows that at the time this assessment

should by law have been made, there was due to prosecutrix,

upon this mortgage, only the sum of $67. The valuation

ought to be reduced to that sum. The tax assessed should be

proportionately reduced. The remainder should be set aside.

The prosecutrix having tendered to defendant the tax really

due on $67, which he refused, I think she ought to be entitled

to costs on this result.

WILLIAM M. FORCE v. JOHN GAEDXEE.

1. The presumption thai a sheriff's official conduct in respect to a.fi.fa.

put into his hands, was such as required by law, will not be overcome

by mere proof that the defendant in execution was the owner of real

estate upon which the writ might have been levied. If it also appear

tha, defendant's title was not of record, and there is nothing to show

that he was in actual possession, or that a reasonably diligent inquiry

by the sheriff would have disclosed his ownership, there is no

ground to infer the negligence or default of the sheriff.

2. Nor will the presumption above mentioned be overcome by mere

proof that the defendant in execution was the owner of personal prop-

erty when the writ was put in the sheriff's hands. Unless it further

appears that such property was within the county and subject to levy,

and was either in the possession of the defendant on execution, or else

BO situated that a reasonably diligent inquiry by the sheriff would

have disclosed his ownership, there is no ground to infer the negli-

gence or default of the sheriff.

On rule to show cause why John Gardner, late sheriff of

the county of Warren, should not be amerced for failure to

enforce a pluries
fi. fa. issued out of this court on a judgment

against Joseph S. Cook in favor of William M. Force, and

delivered to the sheriff on or soon after April 18th, 1877.

Vol. XIV. 2 d
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Argued at February Term, 1881, before Justices Van
8yckel and Magie.

For the plaintiff, J. G. Shipman & Son.

T'or the sheriff, 0. Jeffery.

The opinion of the court was delivered by

Magie, J. The amercement of the sheriff is urged upon

this rule on two grounds—(1) because he did not return the

writ as required by its terms and by law
; (2) because he did

not eu force it upon property of the defendant in execution

liable to be levied on and sold thereunder.

The first ground need not be considered, as it has been

settled not lo be a cause for amercement. Hoagland v. Todd,

8 Vroom 544, and cases there collected.

The second ground relates to both real and personal prop-

erty of the defendant in execution, which plaintiff claims the

sheriff ought to have levied on and sold under the writ.

In Stevens v. Deals, 12 Vroom 340, this court, upon a ques-

tion of amercing a sheriff, held that the general rule requiring

one who bases his claiui on the default of another to establish

the default, is intensified in the case of a public officer, by the

presumption in favor of the propriety of official conduct.

Applying this doctrine to this case, I find no such proof as

will require us to conclude that the sheriff was in default in

respect to his duty under this writ.

The real estate which the plaintiff claims the sheriff should

have levied on, consisted of an undivided interest, as tenant

in common, in a tract of land in Warren county, of which

Eliza Hyndshaw, about February, 1877, died seized. This

interest had been acquired by the defendant in execution,

either as one of the representatives of his mother—who was

a sister of Eliza Hyndshaw, and named as a devisee in her

will, but had died before her—or as one of the heirs-at-law

of Eliza Hyndsha.v. TKe persons interested in the land (in-

cluding the defendant in execution) united in a power of
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attorney to James B. and John S. Hyndshaw, under which

the latter sold and conveyed the land to Holloway H. and

John W. Cline, by deed dated April 1st and recorded April

2d, 1878. The share of the purchase money which the de-

fendant in execution was entitled to, came into the hands of

one of the Hyndshaws, and was there intercepted by receivers

appointed by the Warren Circuit Court, in supplemental pro-

ceedings instituted upon judgments in that court against the

same defendant. Those judgments were junior, in point of

time, to that of the plaintiff in this case.

The complaint of the plaintiff is that the sheriff did not

proceed under the writ against the interest of the defendant

in execution in this land. There is no controversy but that

such interest was subject to the lien of plaintiff's judgment,

which might have been enforced on it by the writ delivered

to the sheriff about April 18th, 1877. It is admitted, on the

part of the sheriff, that he took no steps to enforce the execu-

tion on this laud. He insists, however, that there is nothing

in the case to show that he had any knowledge that the de-

fendant in execution was one of the owners thereof, or that he

was in any respect negligent in making inquiry into the prop-

erty held by defendant and subject to levy.

It will be observed that the title of the defendant in execu-

tion was not acquired by a conveyance. It had fallen to him,

so far as appears in the case, as a representative either of his

mother or of his aunt, who had died seized of it, having by

her will devised it to his mother, who died before the aunt.

His interest, therefore, did not appear on the face of the

records; it depended upon bis relationship, through his

mother, with Eliza Hyndshaw. No diligence of examination

of the records would have disclosed his ownership to the

sheriff. There is nothing to show that defendant in execution

was in possession of the land, or that any information of his

ownership, or his relationship to Eliza Hyndshaw, was con-

veyed to the sheriff or within his knowledge. That the de-

fendant in execution in fact owned an interest therein, is all

the evidence furnished on the subject.
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Assuming as an unfloubted rule that* the sheriff, upon

receipt of such a writ, is bound to make inquiry respecting

any property of the defendant on which it may be levied, and

that for a default in not inquiring, or in not levying on

property which a reasonably diligent inquiry would have dis-

closed to be subject to levy, he would be liable to amercement,

I think it cannot be maintained that he must be held liable

under these circumstances. They are not sufficient to justify

us in the inference that the sheriff was neglectful of his duty

in connection with this writ. For aught that appears, he may

have made ev^ery inquiry which could reasonably be required

of him, and without success. There is nothing to overcome

the presumption that he properly performed his official duty.

It is proper further to add that the evidence produced by

the plaintiff respecting the instructions given by plaintiff's

agent to the sheriff, at the time of the delivery of this writ,

have not been thought by us to afford any indication of the

sheriff's negligence, but rather the contrary. The instructions

were to levy the writ upon some money of the defendant in

execution in the hands of one of the Hyndshaws, and amount-

ing to between $500 and $700. There was nothing in the

instructions to show how that money had been raised, or to

connect it with the land of Eliza Hyndshaw. If the instruc-

tions had disclosed (what was the fact) that the money actually

came from a sale of this property, I think the sheriff would

hav^e been excused from any inquiry respecting the property

so sold. The instructions as they appear were adapted to mis-

lead the sheriff; and there is no explanation why plaintiff

—

whose wife was a sister of the defendant in execution, and en-

titled to a like share of the land, and who had joined in the

execution of the power of attorney to sell it—permitted such

instructions to be given. In fact, however, nothing in the

instructions required the sheriff to make any further inquiry.

It clearly appears that he made every effort to carry out the

instructions, but without success. Had plaintiff then com-

menced supplemental proceedings, the money might have

been reached. But he remained quiet, and allowed the junior
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executions to appropriate the money. Under these circum-

stances, he ought not to be permitted to visit the consequences

of his own laches on the sheriff, unless, by a preponderance

of proof he satisfies us that the sheriff lias been negligent or

in default—which he has not done.

It is unnecessary, therefore, to express any opinion upon

the question argued respecting the present liability of the in-

terest of the defendant in execution in the land, to the lien of

this judgment.

The personal property of the defendant in execution which

plaintiff insists the sheriff should have levied on, was a library.

Defendant admits that he owned it at the time the writ was

put into the sheriff's hands; but there is nothing in the affi-

davits to show that it was then in the defendant's possession,

or even that it was within the county, or that the sheriff had

any knowledge, or means of knowledge, on inquiry, of the

defendant's ownership of it. For aught that appears, the

property may not have been within the reach of the writ, or

the sheriff may have made the most searching and diligent

inquiry without discovering it. There is, therefore, nothing

from which we ought to infer the sheriff's negligence or de-

fault respecting this property.

The rule to show cause must therefore be discharged, with

costs.

STATE, JOSEPH H. BOWNE ET AL., PROSECUTORS, v. JOHN
LOGAN ET AL.

When the delay of prosecutors, in applying for a certiorari, has per-^itted

the expenditure of money in enterprises of a quasi public character,

or induced individuals, under the cover of a proceeding of a public

nature, to expend their labor or money, the writ ought not to be

allowed, or, if allowed, ought to be dismissed upon the facts coming to

the attention of the court.

On certiorari.
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Argued at February Term, 1881, before Justices Van
Syckel and Magie.

For the prosecutors, C. E, Merritt.

For the defendant, /. F. Gaskill.

The opinion of the court was delivered by

Magie, J. This certiorari brings up the certificate and

return of surveyors and freeholders of the county of Burling-

ton, in the laying out of a ditch in the township of West-

hanipton, under the provisions of the meadow act. Rev., p.

652, §§ 48-85.

Many objections to these proceedings have been made on

the part of prosecutors. Although these objections are of a

serious cliaracter, it is unnecessary to take tliem into consider-

ation, because, upon the facts disclosed in the case, the writ

ought not to have been allowed, and should now be dismissed.

It appears by the case tliat the certificate and return was

dated September 21st, 1878, and recorded October 7tli, 1878.

The certiorari was tested September 18th, 1879, and was re-

turnable at the ensuing November Term.

The prohibition of the statute against the issuing of a writ

of certiorari after the lapse of eighteen months, relates only to

such writs as are issued to bring up orders, judgments or pro-

ceedings of courts of record. Rev., p. 100, § 12. In respect

to writs in other cases, the limitation upon their issue is not

to be found in the statute, but in the rules or established

practice of the courts. Overseers of Bethlehem v. Franklin, 2

Butcher 210.

By section 67 of the meadow act, {Rev., p. 652,) it is pro-

vided that any ditch laid out under the act may, after the ex-

piration of one year, be reviewed and altered, changed or

abolished, by proceedings similar to those provided for the

original laying out. Under this section, it has been held that

a certiorari to review proceedings in laying out a ditch will

not be allowed after a year has elapsed. Haines v. CampioUy

3 Harr. 49. Three days' additional delay by prosecutors in
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applying for this writ would have brought them within this

decision, and would thereby have barred them from this relief.

The writ of certiorari, however, being discretionary, may be

refused when it appears that the public interest will suffer or

private injustice will be done. State v. Green, 3 Harr. 179.

It has been well settled that if the delay of the prosecutors in,

applying for the writ has permitted the expenditure of public

moneys, the writ will be refused, or, if allowed, will be dis-

missed when these facts are brought to the attention of the

court. State, Grant, pros., v. Clark, 9 Vroom 102; State, H.
L. & I. Co., pros., V. Hoboken, 7 Vroom 291 ; State, Wilkin-

son, pros., V. Trenton, 7 Vroom 499. The rule has been ap-

plied to the case of the opening of public roads, v;hen the

delay has extended over three terms of this court. State,

Charlier, pros., v. Woodruff, 7 Vroom 204 ; State v. Ten Eyck,

3 Harr. 373. The reason for this rule applies with equal

force to cases where delay has permitted the expenditure of

money in the furtherance of enterprises of a quasi public char-

acter, or where, under cover of a proceeding of a public nature,

individuals have been induced by the delay to expend their

own money or labor. It has been extended to both these cases.

Haines v. Campion, supra; State, Britton, pros., v. Blake, 6
Vroom 208.

In this case it appears that the certificate and return were

filed October 7th, 1878 ; that the other persons interested,

very shortly after, proceeded to open that part of the ditch

which they were required to open, at considerable expense;

that at the time the writ was issued the ditch was substantially

completed, except the portion which was laid out on lands of

prosecutors. It also appears that prosecutors' lands lie at the

head of the ditch, and it may be presumed that they have

thereby gained some, at least, of the benefits, the anticipation

of which probably induced the then owner of the lands to

unite in the application for the ditch. Besides, the prosecutors,

before their writ was returned, became entitled by law to

apply for a review of this ditch, and to procure it to be

altered or abolished, if the public officers appointed for that
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purpose should adjudge it just and reasonable so to do. So

the delay of prosecutors in applying for this writ has permit-

ted individuals to expend their labor and money in an enter-

prise which has doubtless benefited prosecutors' lands, and

they have already acquired a right to a review of this pro-

ceeding on its merits. Under these circumstances, I think it

would be unjust to permit prosecutors to urge any objections

to these proceedings, under a writ sued out after such delay.

The writ ought therefore to be dismissed, with costs.



CASES AT LAW
DETERMINED IN THE

COURT OF ERRORS AND APPEALS

OP THE

STATE OF NEW JERSEY.

JUNE TERM, 1881.

PETER M. MELICK v. CYRUS BENEDICT,

1. To entitle a landlord to distrain for non-payment of money, it must be

due nnder a demise, and for a rent fixed and certain, or capable of

being reduced to a certainty by either party.

2. One-half the profits of a coal-yard reserved as rent may be distrained

for if the amount appear in books of account kept by agreement of the

parties.

On error to the Circuit Court of Essex county.

On July 1st, 1877, one Grace Smith let and rented to the

plaintiff, Peter M. Melick, by lease in writing, under their

hands and seals, the land and premises No. 199 Plane street,

in the city of Newark, to be used for a coal-yard, for the terra

of one year, the plaintiff agreeing to pay the said Grace Smith,

as rent for the same, the sum of $750, in quarterly instal-

ments, at the expiration of each quarter, " and the further

sura of one-half the profits arising from the business and

occupation of buying, selling and delivering coal from said

premises, which said profits are considered and taken as part

of the rental price of said premises," and were to be paid at

425
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the expiration of the term of the lease. It was also agreed

that the said Grace Smith should furnish a suitable and

proper person to take charge of the selling and delivery of

coal from the said premises, and keep accurate books of ac-

count for the said Peter M. Melick, but she was in no manner

to be considered a partner with Melick in the business. At
the expiration of the term in the lease, a warrant of distress

was issued for $187.50, one quarter's money rent due at that

date, and for $1112.60, claimed to be the amount of one-half

of the profits arising from the business of buying, selling and

delivering coal from the rented premises during the term.

Cyrus Benedict, the defendant, a constable, was made agent

to execute the distress warrant. The plaintiff replevied the

goods distrained, and the defendant averred the taking, in

right of the landlord, for rent in arrear.

The defendant offered the books of account and an account-

ant, to show what the profits of the business were during the

term, and that the landlord's one-half share amounted to

$1112.50 at the time the distress warrant was issued for that

sum.

These offers were overruled, and the court directed a ver-

dict for the plaintiff for nominal damages ; whereupon, the

defendant brings this writ of error.

For the plaintiff, C Borcherling,

For the defendant, P. W. Cross.

The opinion of the court was delivered by

ScuDDER, J. The reason given for overruling the evidence

offered was that the rent reserved of one-half of the profits of

the business was uncertain, requiring an account to be taken

by both parties before it could be ascertained, and therefore a

landlord's warrant of distress could not be issued for it. To

entitle a person to distrain for non-payment of money, it must

be due under a demise, and for a rent fixed and certain in its

nature. It is a maxim in law that no distress can be taken
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for any services that are not put into certainty nor can be re-

duced to any certainty, for id cerium est quod cerium reddi

poiest. But yet in some cases there may be a certainty in un-

certainty. Therefore, if a man hold land, paying so much

per acre, although in the terms of tlir demise the number of

acres is not fixed, the lord may distrain. So a man may hold

of his lord to shear all the sheep pasturing within the lord's

manor ; and this is certain enough, although the lord hath

sometimes a greater number and sometimes a lesser number;,

and yet this uncertainty being referred to the manor, which is

certain, the lord may distrain for this uncertainty. Co. Lit.

96, 142.

So, if there be a demise of a grist-mill, the lessee to render

one-third of the tolls, the lessor may distrain for rent; " for,'^

the court said, " if the tenant keep an account of the tolls^

which it is his duty to do, the rent may be reduced to the

utmost certainty." Foy v. Jones, 2 Raiole 11.

Where a marl-pit and brick-mine were rented at so much
per solid yard for all the marl that the tenant got, and so

much per thousand for all the bricks that he made, this was

said to be a rent capable of being ascertained with certainty,

and for which, therefore, the lessor might distrain. Daniel v.

Grade, 6 Q. B. 145.

In Brooks v. Cunningham, 49 Miss. 108, there was a demise

of land for the rent of one bale of cotton for each twenty acres

tilled ; and this was held to be a certain rent, for the cotton

had a marketable value, and the amount of rent could thereby

be made certain. In other cases a rent reserved of so much

per square for slate to be quarried, or so much per bushel for

each bushel of grain raised by the tenant, is said to authorize

a distress ; for in each of these cases the rent is capable of

being ascertained with certainty. Wood L. & T. 461, 729^

931 ; Taylor L. & T. 561 ; Arch. L. & T. 30, 106.

In all of these cases there is certainty as to the portion, but

uncertainty as to the quantity of the profit from which the

rent is reserved; but as the quantity may be readily shown,.



428 COURT OF ERRORS AND APPEALS.

Melick V. Benedict.

and is demonstrable, it has been held that the rent is thereby

rendered certain.

Where a room in a factory was let, with steam-power for

working lace machines belonging to the tenant, at a certain

«um per annum, payable quarterly, a deduction to be allowed

in the event of hindrance in the supply of power beyond

seven days in each quarter, it was held a sufficient demise to

entitle the landlord to distrain. Willes, J., said : "It was

objected that the rent here was uncertain, by reason of the

provision for deductions in respect of possible failure in the

supply of working power. But it is new to me that a rent is

uncertain because it cannot be ascertained at the time of the

<Iemise what rent will become payable on a future contin-

gency. Such a rent may clearly be distrained for. The

maxim id cerium est quod cerium reddi poiest a|)plies. A
thing is sufficiently certain when it may be made so by an

arithmetical process." Selby v. Greaves, 3 L. R., 3 C P. 594.

But the rent or profit, in whatever it consists, whether pay-

able in money or the produce of land, or labor, or in repairs,

must be stipulated for by the contract, and must be certain,

or capable of being reduced to a certainty by either party.

Valeniine v. Jackson, 9 Wend. 302 ; Smith v. Colson, 10 Johns.

Two reasons for this certainty are given in the books : one,

that as at common law goods taken by distress could not be

sold, but were retained as pledges for payment of money or

performance of services, the tenant must know the amount to

be rendered, otherwise he could not tender payment or per-

formance in discharge of the pledges taken for rent. Another

cause assigned is to enable the landlord in the avowry to re-

cover damages before the jury for non-payment or non-per-

formance by the tenant.

In the present case the rent reserved is in two forms—part

in money, concerning which no question is made that the

amount is definitely fixed ; and part in the profits of a busi-

ness—to wit, one-half the profits arising from the business

and occupation of buying, selling and delivering coal from
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the rented premises used as a coal-yard. We are not called

upon to determine whether, under the terms of this agreement,,

this share of profits is strictly a rent reserved, or a mere per-

sonal contract to pay an additional sum, in consideration of

service rendered and expense incurred by the landlord, in ad-

dition to the use of the land ; for the exceptions taken relate

to the admissibility of the evidence offered, to show by the

books the amount of one-half of the profits at the end of the

term, when they became payable as rent. This testimony wa&

rejected, because the term " profits " used in this lease, in its

application to the subject matter from which the rent was re-

served, was necessarily uncertain, and could only be deter-

mined by the act of both parties in stating an account of the

business, and that the amount thus intended to be reserved

could not be certainly ascertained by either the landlord or

tenant, so that one could distrain for a fixed sum, or the other

redeem the goods distrained by tender and payment of a

known amount. This can hardly be true where the transac-

tion is so simple as the purchase and sale of a single article,,

and the usual loss and expense incident thereto, for the short

and definite period of one year, and where, by the express

stipulation of the parties in the lease, the landlord's employee

is to take charge of the selling and delivery of coal from the

premises, and keep accurate books of account for the tenant.

It may be that this salesman and accountant, who was thus

acting for both parties, has so kept or balanced the books that

the amount of profits will readily appear upon their produc-

tion. If this result was contem[)lated by the parties, and it

has been actually effected by the agency proposed and pro-

vided by them, and by a simple process of book-keeping and

calculation, where the quantities are all known and appear^

then the amount payable by the tenant as one-half the profits

of the business, might be readily ascertained by either of the

parties, and the books so kept by them would be competent

evidence for that purpose.

The judgment will be reversed, and a venire de novo ordered.
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For affirmance—None.

F(yr reversal—The Chancellor, Chief Justice, Dixon,

Parker, Reed, Scudder, Van Syckel, Clement, Cole,

DoDD, Green, Whittaker. 12.

WILLIAM B. GUILD, EXECUTOR OF HANNAH M. WILSON,

DECEASED, WHO WAS DEVISEE OF DANIEL M. WILSON,

DECEASED, PLAINTIFF IN ERROR, v. JOEL PARKER,
RECEIVER OF NEW JERSEY MUTUAL LIFE INSURANCE
COMPANY.

1. An amendment within the power of the court to allow, is not the be-

ginning of a new action, so as to subject the suit to the operation of the

statute of limitations, wliicli was not a bar at the time of instituting

the action.

2. A director of a corporation cannot make for himself or for his own
benefit, a contract which will bind tlie companj'. The contract may
be repudiated by the company, at the instance of any stockholder.

3. A board of directors who have made a barter of the assets of the com-

pany for personal gain, cannot, by an act purporting to be an accept-

ance for the company, of an equivalent for such assets, conclude the

stockholders or their representatives from showing that no equivalent

was actually received.

4. The doctrine of tender applies only when a person who desires to

avoid a fraudulent contract has received some benefit under it which

he is able to restore, and can so place the other person in statu quo.

This writ of error brings up the judgment and the excep-

tion sealed in the course of the trial of this action in the Essex

Circuit.

For the plaintiff in error, A. Q. Keasbey.

'For the defendant in error, F. W. Stevens and B. Gummere
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The opinion of the court was delivered by

Reed, J. The New Jersey Mutual Life Insurance Com-

pany was incorporated in 1863. It was a mutual company,

as its name imports, but by section 5 of its charter, the direc-

tors were authorized to raise a guaranty capital, to be held as

the board of directors might deem expedient, and for the

better security of the insured.

The by-laws (section 25) provided for a guaranty capital

of not less than $100,000, to stand as security for the pay-

ment of policies, in addition to the regular fund to be annu-

ally reserved for that purpose, and to be used for no other

purpose whatever. Said stock shall be divided into shares

of $1000 each, and shall be held upon such terms and condi-

tions as the directors shall prescribe in the articles of subscrip-

tion. If any part of said capital shall be redeemed, an equal

amount shall be deposited in its place, as hereinafter provided.

In case any of the guaranty capital shall be redeemed, other

funds of the company equal in amount to the capital so re-

deemed, shall be deposited in its place, and shall always be

held exclusive of the reserve fund, for the better security of

the insured.

The articles of subscription contained this stipulation :
" It

is understood and stipulated that the capital shall be held

sacred for the security of the policy-holders, and for that and

no other purpose whatever."

Daniel M. Wilson became a subscriber to these articles, for

ten shares of the guaranty capital, amounting to the sum of

$10,000. Daniel M. Wilson also became a director of the

company in 1871, and continued such until his death, in

January, 1872.

The articles of subscription provided that the stock should

be entitled to a dividend of eight per cent, per annum before

any dividend should be paid to the members of the company,

and that, in addition to the eight per cent., the owners of this

capital stock should be entitled to share in the net profits of

the company to the extent of one-tenth of the net profits.

They also provided that the company should have the
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privilege, at any time after five years, of redeeming the said

stock, or any pro rata portion thereof, by paying to the re-

spective owners of the same a sum of money equal to the par

value of the shares, and thereupon the amount so redeemed

should cease to be capital stock. This stock was assignable

as personal property upon the books of the company.

The stock subscribed for upon these terms was held by Mr.

Wilson until September, J872, he receiving in the meantime,

with the other holders, his annual dividends and the share of

profits arising from the business.

At a meeting of stockholders held September 24th, 1872,

at which Mr. Wilson was present, with twelve other directors

and stockholders, letters were presented from the International

Life Insurance Company of Chicago and the Hope Life In-

surance Company of New York, offering to re-insure the

policies and assume all the obligations of the New Jersey

Mutual, and to reimburse the stockholders the amount of the

guaranty capital, with fifty per cent, bonus thereon, payable,

out of the bonds and mortgages of the New Jersey Mutual.

On the same day a paper accepting the proposition, and

authorizing William M. Force, president, and C. C. Lathrop,

vice-president, to contract with either of the said companies,

as may be found most advantageous to the policy-holders and

protection of agents, was signed by sixteen of the stockholders,

including all the above-named directors.

On the 28th of September, 1872, a contract was made,

on the basis of the written proposition, with the Hope Mutual

Life Insurance Company.

In pursuance of this agreement, bonds and mortgages of

the New Jersey Mutual were paid for the guaranty capital

of $100,000 to the amount of $150,000. The mortgages,,

however, were deposited in the hands of C. C. Lathrop, with

assignments thereof duly executed by the New Jersey com-

pany to the several holders of the guaranty capital, to be

held by him until the Hope company should replace them.

A meeting of the board of directors was held on November

1st, 1872, at which meeting it was resolved to strike out sec-
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tion 2 of the by-laws, which provided that no person should

be eligible as a director in this, if a director in any other life

insurance company. At this meeting seven persons who were

directors of the Hope Mutual were elected directors of the

New Jersey company.

The change in the by-laws was inoperative, because no

notice of the proposed amendment had been given, so far as

appears; and without such notice, it required a unanimous

vote of the board, while for this only thirteen out of a board

of twenty voted.

On January 18th, 1872, Daniel M.Wilson died. On January

20th the annual election for directors was held, and, as I have

already stated, six persons, who were already directors of the

Hope Mutual, were elected directors of the New Jersey com-

pany ; and John J. Anderson, who was treasurer of the Hope
company, was treasurer of the New Jersey company.

On the same day, Anderson gave a receipt, as treasurer of

the New Jersey company, to C. C Lathrop, for the $150,000

of mortgages.

On the same day, Mr. Anderson took over from New York
city to Newark $100,000 in checks and $50,000 in mort-

gages belonging to the Hope Mutual.

According to his testimony, the checks and mortgages were

taken over with the understanding that they were to be used

for the purpose of paying the stockholders for their stock.

He stayed there, he says, and after a while Mr. Plummer said

to him that they would not be wanted, and he took the checks.

They had been entrusted to him by persons in New York city;

and he went to New York to the parties who had given him
the checks, and returned them. Whether the amount of

$150,000 was actually paid into the New Jersey Mutual ta

replace the bonds and mortgages which were held by Lathrop,

and by him assigned to the owners of the guaranty capital

stock, became the material question of fact at the trial, and

was found by the jury against the defendants.

The bond and mortgage to which Daniel M. Wilson was

entitled, under this arrangement, seems to have reached the

Vol. XIV. 2 e
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hands of Hannah M. Wilson, his devisee, soon after his

death.

Some were foreclosed by her as executrix, and others di-

rectly converted into money by her, she being sole executrix,

legatee and devisee.

The New Jersey Mutual was decreed insolvent in 1877,

and Joel Parker was appointed receiver.

He, as the representative of the company and its policy-

holders, brought the present action to recover the money re-

ceived from the said mortgages, upon the theory that the

transaction which resulted in their assignment and delivery to

Mrs. Wilson was void or voidable, and that they were still

the property of the company, and the money into which they

had been transmuted belonged to the company.

When the -action was commenced, it was thought that the

mortgages came to the hands of Mr. Wilson during his life-

time, and the declaration was framed, and the action was

brought, upon that supposition.

It appeared, as we have seen, that the mortgages came into

the possession of Mrs. Wilson soon after her husband's death.

An amendment was ordered, so that the declaration would

conform to the facts.

The counsel for the plaintiff in error insists that there

should have been a nonsuit, upon the ground that no case

was made under the original declaration. This means that

there was no power in the court to order the amendment.

But it was so clearly within the discretion of the court, that

the facts alone are sufficient answer to this objection.

It is next urged that there should have been a nonsuit, upon

the ground that the amendment was a new suit, and so was

barred by the statute of limitations, which had been pleaded

to the original declaration.

But the amendment was made because the cases, as stated

originally and as amended, were formally different but sub-

stantially identical. Otherwise, it would not have been an

amendment, but a substitution of one cause for another sub-

stantially different, and beyond the power of the trial judge

there or this court here to make.
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The meritorious question is whether any action lies against

the executor of Mrs. Wilson for the recovery of this money.

I think it must be at once admitted that if it appeared as

a fact in the case that the mortgages passed into her possession

in pursuance of the action of the board of directors, at the

meeting of November 24th, 1872, and the contract subsequent

thereto, that she got no title which will support her claim to

them, as against the right of the members of the New Jersey

company. The charge of the trial judge was to that effect.

A director of a corporation cannot make for himself, or for

his own benefit, a contract that will bind the company. The

contract may be repudiated by tlie company, at the instance

of a stockholder. Field on Corp., § 175; Green's Brice's

Ultra Vires {2d Am. ed.) 477, note a; 479, note a.

The above transaction falls directly within the operation of

this rule.

It was an arrangement made by directors who, by virtue of

their position, were trustees for the members of the corporfi-

tion. By the arrangement, they received for such stock as

they held, mortgages to the amount of its par value, and an

additional bonus of fifty per cent. ; and the mortgages which

they received for such stock constituted a part of the assets of

the company.

But the plaintiffs in error insist that the following case was

made, namely, that tlie real arrangement was merely to

effect a sale of the stock, held by the owners thereof, to cer-

tain persons who wished to take such owners' place as stock-

holders and directors ; that instead of paying for such stock

directly, they were to pay the amount of the consideration for

the purchase into the treasury of the New Jersey company, and

the New Jersey company was to pass over to the vendors an

equal amount of their mortgages.

This, if carried out, would have left the financial condition

of the company unchanged.

The trial judge charged that if it should appear, as the result

of the testimony, that the $150,000 in money, not by pretext,

but actually, came into the coffers of the company, and the com-
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pany received the benefit of it, then, as against the defendant,

that consideration would support the transfer of assets to her,

and although it should appear that the organization of the

company perfected on January 20th was designed to carry out

the illegal contract witnessed by the written evidence in the

cause.

The jury found against the fact of the actual reception of

the amount by the company.

The plaintiff in error insists that the act of the board

on the 20th of March was an acceptance, or an admission of

acceptance, of the amount, and that the charge that there must

have been an actual transfer of the money, and reception of

the benefit thereof, was erroneous.

The charge was obviously correct. The defence was pre-

sented in the nature of a counter-claim, for a quantum meruit

for money paid to the company for their benefit. There was

no power in the board, after allowing the use of the mortgages,

to conclude the company from saying that the money had not

been received, when in fact they had not received any benefit

from it.

The plaintiff contends, also, that Mrs. "Wilson was not a

party to any fraudulent act, that she is an innocent holder of

the mortgages, and that the charge of the court, that if Mrs.

Wilson seeks to make title under the transaction subsequent

to the death of her husband, she must defend the legality of

the proceedings of June 20th, 1873.

But it was not a sale to her of assets of the company, for

which she paid value. She was, upon the death of her hus-

band, the holder of his stock, and the delivery was made to

her as the holder of her husband's rights under the original

contract. It was not a redemption of the stock, in pursuance

of the articles of subscription, but a transfer to her of assets

of the company, in accordance with the agreement. If the

transfer was illegal and voidable, she was bound to re-deliver

the assets or their proceeds as her husbancj would have been

had he received the mortgages or their proceeds. She does not

occupy the nosition of a purchaser for value without notice.
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It is also contended by the plaintiffs in error that there

should have been a tender, by the receiver, of the certificates

of stock to Mrs. Wilson, before bringing this action. The

rule undoubtedly is that the party who would recover back,

on the ground of fraud, what he had parted with under a con-

tract, must, before bringing suit, offer to return whatever he

has received under the contract, and which he is able to re-

turn. Byard w Holmes, 4 Vroom 119.

The rule only means that the party must restore what he

himself has received, and, by force of the contract, has under

his own control. Hammond v. Pennock, 61 N. Y. 153.

But the receiver, as representative of the stockholders and

creditors of the corporation, does not hold the certificates of

stock by virtue of the contract entered into between the di-

rectors and Mr. or Mrs. Wilson ; and as between the receiver,

representing the cestui que trust, and a third person who

has got possession of the assets of the company by a voidable

contract with the trustee, the rule of tender does not apply.

Otherwise, the inability to make a tender of what was not

within the possession of the cestui que trust, would often pre-

vent an action to recover property misappropriated by the

trustee. Besides, the stock itself, immediately upon the res-

cission, becomes hers again, and she can pursue it into the hands

of those claiming to own it.

Xor do I think that the contention that there should have

been a rescission within a reasonable time and the action brought

within it, can be urged against the judgment.

The property was that of the cestui que trust, and each one

of the stockholders had the right to follow it within the statu-

tory period. Within that period this action was brought by

their representative, the receiver. Again, whenever the plain-

tiff's knowledge of the fraud, and his neglect to promptly re-

spond, is relied upon to defeat the action, the burden of

proving such knowledge and the time when it was acquired

rests upon the defendant. Pence v. Langdon, 99 U. S. 578.

No attempt was made in this case to prove such facts, nor

do I see how it would have been possible to prove them, as
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to all the persons interested, before the appointraeut of the

receiver, or of the receiver as their representative thereafter.

I find no error in the bill of exceptions, and think the judg-

ment should be affirmed.

For ojffirmance—The Chief Justice, Dixon, Reed,Scud-

DER, Van Syckel, Clement, Cole, Dodd, Green. 9.

For reversal—None.

STELLE K. BLACKFORD, PLAINTIFF IN ERROR, v. PLAIN.

FIELD GASLIGHT COMPANY, DEFENDANT IN ERROR.

1. When a jury is waived and an issue of Aict is tried before a court, the

findings of fact are not reviewable on writ of error.

2. An agreement made by the holder of an execution levied on personal

property, to pay the rent of the premises in which such property was

when levied on, (notice of the rent having been given by the landlord

to the sheriff, requiring payment before removal of the property, pur-

suant to Rev., p. 571, I 5,) in consideration of the landlord's waiving

his right and consenting to a sale, is not an agreement without consid-

eration ; nor is it an agreement void by the statute of frauds.

The judgment removed by this writ was rendered in an

action of assumpsit, brought in the Supreme Court by the de-

fendant in error against the plaintiff in error. The issues joined

in the action were tried in the Union Circuit, before Mr. Justice

Van Syckel, a jury having been waived. The justice, upon

a finding of facts filed in the cause, gave the postea to the

plaintiff below, and judgment was thereon rendered against

Blackford for $331.50, besides costs.

For the plaintiff in error, Charles W. Kimball.

For the defendant in error, F. W. Runyon.
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The opinion of the court was delivered by

Magie, J. The assignment of errors advances three ob-

jections to the judgment ap{)earing in this record. The first

relates to the insufficiency of the declaration, in point of law,

to sustain the judgment. The second challenges the propriety

of the refusal to non-suit the plaintiff below, which refusal was

duly excepted to. The third relates to the judgment, which,

it is insisted, upon the finding of facts, ought to have been

entered for the defendant below.

I. In considering the errors thus alleged, it will be conve-

nient to commence with that relating to the refusal to non-

suit.

At the time the motion was made, it had appeared by the

evidence that the plaintiff below was the landlord of certain

leased premises in the city of Plainfield, whereon was certain

personal property belonging to John D. Titsworth or to the

firm of Titsworth & Blackford. On January 7th, 1879, the

sheriff of Union county levied on that personal property, by

virtue of executions against the owners. At that time there

was ten months' rent due, and the landlord gave due notice

to the sheriff, pursuant to the statute, {Rev., p. 571, § 5,) re-

quiring the payment of that amount of rent before the

removal of any of the property. It had also appeared that,

at the time fixed for the sale of the property under the execu-

tions, the defendant below (who was the father of one of the

owners) purchased and took an assignment of one of the

judgments under which the levy had been made. At that

time the landlord's notice had been given. The sheriff there-

upon declared that he could not proceed to sell unless the rent

named in the notice was paid. Thereupon the defendant be-

low agreed to pay tiie rent named in the notice, if the plaintiff

below would permit the sale to go on without such prior pay-

ment of the rent. Such an arrangement was then made, and

the plaintiff below waived his right to the prior payment of

the rent, and permitted the property to be sold by the sheriff.

It was bought by the defendant below, at a mere nominal

price.
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It is now insisted that the motion to non-suit ought to have

been granted, because it is claimed the evidence shows the real

agreement between the parties included an undertaking, on the

part of the plaintiff below, not to bid at the sheriff's sale, and

that such a contract is absolutely void as against public policy,

so that it cannot be enforced. It is sufficient to say, upon this

point, that if there was any evidence justifying such a conclu-

sion, there was also evidence free from any conflict or doubt

on that subject, and establisliing, if believed, that the agree-

ment between the parties did not include any undertaking, on

the part of the plaintiff below, to abstain from bidding at the

sheriff's sale. There was therefore no ground to ask a non-

suit. It was for the court below to determine, if there was a

conflict in the evidence, where the weight and credibility was;

and if there was any evidence to support the court's finding,

as in fact there was, we cannot disturb it.

11. The objections made to the judgment, as not supported

by the finding, must be considered in a more restricted view

than that taken in the brief for plaintiff in error. The issues

were tried before a judge, and his finding of the facts is not

reviewable by writ of error. All that we can do, in reviewing

a case thus tried, is to determine whether the facts found are

sufficient to support the judgment. Columbia Del. Bridge

Co. V. Geisse, 9 Vroom 39; 8. C, 9 Vroom 580; City of

Elizabeth v. Hill, 10 Vroom 555.

So we cannot consider whether or not, as is insisted^ the

•evidence really shows that the agreement between the parties

involved an undertaking on the part of the defendant below

not to bid at the sheriff's sale. The finding of the judge was

•distinctly to the contrary, and his finding on this review is final.

Taking this finding to be thus unreviewable, we are com-

pelled to say that there is nothing in the further objections of

the plaintiff in error on this subject. The agreement which

the judge finds was actually made, and which is substantially

stated in the above-mentioned evidence, put in before motion

to non-suit, is clearly not without consideration. The plain-

tiff's right to rent was paramount to the lien of defendant's
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assigned judgment. The latter could not enforce his judgment

without first paying, or becoming liable to pay, the rent. If

he became the purchaser, it would seem that he could not re-

move the property without a prior payment. Van Horn v.

Goken, 12 Vroom 399. The plaintiff, therefore, by waiving

his right to be first paid, not only relinquished a valuable

thing, to his injury, but the defendant acquired thereby a

benefit moving to himself—that is, the right to sell and re-

move without first paying the rent.

Nor is there anything in the further objection that the con-

tract made was void, under the statute of frauds, as being a

contract to pay the debt of another, and not in writing, &g.

In the acute and well-reasoned opinion of the Chief Justice in

KJowenhoven v. Howell, 7 Vroom 323, in was held in the Su-

preme Court that while a promise to pay the debt of another,

founded only on a consideration of loss, injury or detriment

to the promisee, would be void by the statute, yet such a

promise, founded on a consideration beneficial to the prom-

isor, would be unaffected by the statute. Assuming that

view to be correct—and the plaintiff in error could ask no

more—the promise in this case must be held to be unaffected

by the statute. The finding of the judge settles that the

promise to pay the rent was made upon a consideration mani-

festly beneficial to the promisor.

III. There only remains to consider the first error assigned,

relating to the declaration. It consisted of a special and the

common counts. The special count sets out the defendant's

agreement to pay plaintiff the rent of which notice had been

given. But it avers that the promise was made upon the con-

sideration that the defendant was to buy in the goods at the

sheriff's sale, at a nominal price. The finding of the judge

upon the evidence is that the promise was made upon another

consideration, viz., the waiving by plaintiff of his right to be

first paid the rent before sale. The objection now made

does not seem to have been made below. Nor is there any

reason to suppose defendant was prejudiced by the alleged

error in the declaration. The evidence relating to the con-
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tract as found by the judge was not objected to when offered.

Under siu-h circumstances, a mere technical objection of this

sort cannot prevail. The act respecting amendments, as ex-

])ounded by this court in American Popular Life Ins. Co. v.

Day, 10 Vroom 89, permits an amendment even at this stage

in the cause. Such an amendment ought to be made, if neces-

sary to show the real question in controversy and actually

tried between the parties. That the real question was tried,

there can be no doubt. The defendant in error may therefore

amend by making the special count of his declaration conform

to the contract found by the judge to have been made, or by

adding a new count to that effect. The judgment below should

then be affirmed.

For affirmance—The Chief Justice, Depue, Dixon,

Magie, Paeker, Reed, Scudder, Clement, Cole, Dodd,

Green. 1 1

.

For reversal—None.

GROSSE ISLE HOTEL COMPANY v. EXECUTORS OF MILES
I'ANSON, DECEASED.

1. By the terras of a subscription to stock, the subscriber agreed to take

the stock, and to pay all charges and assessments regularly levied

or assessed by the board of directors. No assessment or call was made.

In an action to recover the whole amount of the price of the stock

—

Held, that by the terms of the subscription, the company could only

recover the price after assessment or call.

2. The written instrument is the only competent evidence of the agree-

ment, and its terms cannot be contradicted by parol proof that, at the

time it was signed, the understanding was that the payment should

not be according to calls, but without any call whatever.

3. The fact that, notwithstanding the terms of the subscription, the sub-

scriber paid the full price for part of the stock subscribed for, does not

establish his liability to pay in like manner for the rest, and is not

evidence of an agreement on his part to pay without call.
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In error to the Supreme Court. For opinion of the Su-

preme Court, see 13 Vi-oom 10.

For the plaintiff in error, Alfred Russell, (of Detroit, Mich.)

The plaintiff in error is a Michigan corporation, which, by-

due proceedings, increased its capital stock, and defendant's

testator, I'Anson, subscribed for $7000 of the new issue.

The testimony of the witness Alexander before the jury

was full and uncontradicted to the point that, shortly after

signing the subscription, and when no call, charge or assess-

ment had ever been laid by the directors, I'Anson elected to

pay for $3000 of his subscription, and accepted a full-paid

certificate of the number of shares equaling that sum, and at

the same time, upon a tender to him of a certificate for the

whole number of shares subscribed for, ($7000,) promised to

lake said certificate, and pay for it $4000 in a few days. All

this at the time and place of signing the subscription, and in

New Jersey.

Suit was brought for the $4000 and interest, and on a

trial before Judge Depue and a jury, the plaintiff had a ver-

dict and judgment ; but the Supreme Court granted a new

trial, mainly on the ground that no call had been made.

I. I'Anson contracted to become a stockholder, and to take

the number of shares designated by him. An additional stipu-

lation was that he would pay assessments. This additional

stipulation was a mere condition in regard to the time and in-

stalments in ivhich he would pay the principal sum which he

engaged to pay by the main operative words of his contract, and

that it was competent for him, in law, to waive this condition,

and that, in fact, he did waive it.

Were this not so, the $3000 must be regarded as paid with-

out consideration, and could be recovered back.

The agreement of subscription created the promise to pay,

and is completely separate and distinct from the agreement to

pay calls. D. & M. B. E. Co. v. Millerd, 3 Mich. 91.

II. The agreement to pay calls is connected with the prin-
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oipal undertaking to take the stock. But it is a mere provi-

sion for postponement of payment for the advantage of the

subscriber, the benefit of which he may relinquish. Carson v.

Arctic Mining Co., 5 Mich. 288.

III. When a subscription is made upon condition, the sub-

scriber may subsequently waive the condition and bind him-

self absolutely. Thompson L.ofS.,^ 116; 0'Donnelly. R. R.,

14 Ind. 259; R. R. v. Hatch, UN. Y. 102.

IV. I'Anson paid part of his subscription ; he is therefore

estopped, upon familiar principles of law, from denying his

liability for the balance. If he had insisted upon calls before

he paid for the stock which he actually received, the company

would, without doubt, immediately have called in the balance.

The failure to make calls is due to the company being misled

by I'Anson's conduct. Thomjj.^))i L. of S., ch. XL ; Frost v.

Walker, 60 Me. 468; Miss. R. R. v. Harrvi, 36 3Iiss. 17;

Graff V. R. R., 31 Penna. St. 489 ; Hayes v. R. R., 38 Id.

81 ; Harrison v. Heathorn, 6 Man. & G. 81.

V. But the defendant is not in a position to insist upon any

irregularities in the increase of stock, if any there be. He
subscribed for the increased stock, and paid for part of it, and

promised to pay for the balance. If a person subscribes for

or purchases stock, he is estopped from denying the validity

of the organization of the corporation or the regularity of the

issue of stock. Thompson L. of 8., § 162.

Or if he pays calls. Id., § 164 ; Pittsburgh R. R. v. Stew-

ard, 41 Penna. St. 54 ; Graff v. Pittsburgh R. R., 31 J(/. 489;

Dayton R. R. v. Hatch, 1 Dis. 84.

Or acts as director, &(!. Thompson L. of S., §§ 406, 407

;

R. R. V. Thatcher, 11 N. Y. 102. See, also, Swartwout v..

R. R., 24 3Iich. 389-393 ; Bridge Co. v. Prange, 35 Id. 403

;

Smith V. Shuley, 12 Wall. 361. See Chub v. Uptoii, 95 U. S.

665, and cases there cited ; Green's Brice's Ultra Vires {2,d ed.)

520, 521, and note b ; Upton v. Hansbrough, 3 Biss. 417.

VI. The receipt of the $3000 certificate constituted I'An-

sou a stockholder and member. McLaughlin v. D. & M. Co.

8 Mich. 100.
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He then, being a member, entered into a verbal contract

with the corporation, through its general agent and manager,

entirely outside of, and independent of, his original subscrip-

tion, to take the one hundred and sixty shares, the price of

which is sued for, and pay upon the same the whole price

($4000) at one time, within a few days. There is nothing in

the statute or by-laws fixing the method of subscription, and

a parol contract is valid.

The consideration of his promise to pay was the obligation

of the company to issue the stock. Carlisle v. ^S*. V. & T. L.

R. R., 27 Mich. 319; Ang. & A. on Corp., §§ 523, 527.

VII. The subscription to tlie capital stock is, of itself, an

agreement to pay for it. The interest thereby acquired is a

sufficient consideration to enable the company to support an

action against the subscriber for the recovery of the amounts

subscribed. Ang. & A. on Corp., § 517; Warehouse Co. v.

Badger, 67 N. Y. 294; Spear v. Crawford, 14 Wend. 20;

R. R. V. MeCormich, 10 Ind. 497.

Calls were not necessary. Wilson v. R. R., 33 Ga. 466.

See, also, R. R. v. Perkins, 28 Iowa 281 ; Marsh v. Bur-

roughs, 1 Wood C. C. 463; Saivyer v. Hoag, 17 Wall. 610;

Upton V. Tribilcock, 91 U. S. 45.

VIII. Without overruling the Supreme Court on the main

point of its decision—to wit, that the word "assessment''

does not apply to sums beyond the face of the stock—this

court should decide for the plaintiff in error, on any one of

the following grounds. These grounds were not presented or

passed upon in the Supreme Court ;

1. That there was an independent parol contract subsequent

to the subscription paper, to take $7000 of stock, and to pay

the whole price at one time ; by which contract the corpora-

tion was bound, and could have been compelled to deliver the

stock, and the obligation was reciprocal to pay for it.

2. That there was, beyond question, such a binding inde-

pendent contract to take and pay for the $4000 stock, made

after I'Anson had become a stockholder, by taking his $3000



446 COURT OF ERRORS AND APPEALS.

Grosse Isle Hotel Co. v. I'Anson's Ex'rs.

certificate; and the company could have been forced to receive

I'Anson as a member in respect of $4000 stock.

3. That there was a valid waiver of the condition of calls

in the original subscription paper.

4. That there never was any intention on the part of the

corporation, or I'Anson, or any of his co-subscribers, that

there should be any calls ; as is evidenced by the fact that

all the other stock was fully paid by offsets, and that I'Anson

never referred to the absence of calls, that none were ever

made, and that I'Anson's object in subscribing was to furnish

ready money to aid present difficulties.

For the defendant in error, J. Henry Stone.

I. The obligation of a subscriber to the capital stock of a

corporation is measured by the terms of the subscription paper.

When those terms are not absolute, but are made subject to

certain conditions to be performed by the corporation, those

conditions are conditions precedent, and until performed, no

liability attaches. Ridgejield and N. Y. R. JR. Co. v. Brush,

43 Conn. 86 ; Goff v. Winchester College, 6 Bush {Ky.) 443

;

Belfast, &c., R. R. Co. v. Moore, 6 Me. 561 ; Brewers' Fire

Ins. Co. V. Burger, 17 N. Y. {S. C.) 56 ; Thompson L. of

S., § 116. And parol agreements made at time of signing,

inconsistent with subscription, are void. Id., § 121, &e.

II. The signing of a subscription to stock which contains

no express promise to pay, imposes no obligation until a call

is made. Dexter and Mason PL Road Co. v. Millerd, 3 Mich.

91 ; Carson v. Arctic Mining Co., 5 Mich. 288 ; Grosse Isle

Motel Co. V. Ex'rs of IAnson, 13 Vroom 10.

III. Where the amount of capital stock is fixed by the

articles, no call can be made, unless there is a provision to

that effect in the articles or in the general law, until the whole

amount is subscribed. Peoria, &c., R. R. Co., v. Preston, 35

Iowa 115; Hughes v. Antietam Mining Co., 34 Md. 316;

Green's Brice's Ultra Vires 105, note ; Garling v. Baechtel,

41 Md. 305.
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IV. An increase of the capital stock of a corporation can

only be legally made by statutory permission. If any condi-

tions are imposed by such permission, those conditions must

be complied with to render the increase legal. Where one of

the conditions is that it must be ordered at a meeting of stock-

holders legally called, and the order is made at a meeting

when no quorum is present, or at one not legally called,

the increase is illegal. Dillon on Mun. Corp., § 230 ; Id.,

§ 200, et seq., as to notice; Greenes Brice's Ultra Vires 350;

N. Y. & N. H. R. R. Co. V. Schuyler, 34 N. Y. 30 ; Green's

Brice's Ultra Vires 112, and note; Ohler y. Baltimore, <&c.,

R. R. Co., 41 Md. 583.

V. Where no consideration is given, or it is insignificant, a

subscriber is not bound unless tender of the stock is made.

Clark V. Continental Imp. Co., 57 Ind. 135.

The opinion of the court was delivered by

The Chancellor. The suit in which the judgment in

question was rendered was brought by the Grosse Isle Hotel

Company, a Michigan corporation, the plaintiffs in error,

against the executors of Miles I'Anson, deceased, the defend-

ants in error, to recover the amount of a subscription by Mr.

I'Anson to the capital stock of the hotel company. By the

terms of the subscription, Mr. I'Anson agreed to take the

stock, and to pay all charges and assessments regularly levied

or assessed by the board of directors or other proper officers,

under the articles of association of the company, or any by-

laws or regulations then or thereafter to be passed for the

government of the company. No assessment or call was ever

made, and the suit was brought to recover the whole amount

of the price of the stock. A verdict in favor of the plaintiffs

was set aside, on the ground that the plaintiffs were, by the

terms of the subscription, only entitled to recover the price

after assessment or call. See Grosse Isle Hotel Co. v. TAnson,

13 Vroom 10. A subsequent trial resulted in a verdict for

defendants, by direction of the court. The construction put

upon the subscription by the Supreme Court is undoubtedly
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correct, and, indeed, is not disputed ; but it is claimed that

I'Anson, at the very time of subscribing, by an oral agree-

ment, waived the terms, and became liable to pay the whole

at once. The written instrument is the only competent evi-

dence of the agreement, and its terms could not be contra-

dicted by parol proof that, at the time when it was signed, the

understanding was, not that he should pay according to calls,

but without any call whatever. Moreover, there is no proof

that such agreement to pay the whole price without call was

either then or subsequently made by him. The fact that,

notwithstanding the terms of the subscription, he paid the full

price for part of the stock subscribed for, does not establish

his liability to pay in like manner for the rest, and it is not

evidence of an agreement on his part to pay without call.

The judgment of the Supreme Court should be affirmed.

For affirmance— The Chancellor, Chief Justice,

Dixon, Parker, Reed, Van Syckel, Clement, Cole^

DoDD, Green. 10.

For reversal—None.

ANNA TASTO ET AL., PLAINTIFFS IN EEEOR, v. HENRI-

ETTA KLOPPING ET AL., DEFENDANTS IN ERROR.

1. The statute authorizing the doclseting of judgments of courts for the

trial of small causes in the Court of Common Pleas, requires that an

execution shall have been issued and returned by the officer, endorsed

to the effect that he could not find any personal property of the party

against whom the execution was issued on which to levy, or that he

has levied and sold goods and chattels, and has made thereof part of

the judgment, stating the balance still unsatisfied.

2. A return made by the officer, " I return the within execution, after

searching the premises, dissatisfied, not finding any goods to cover the

above sum and costs," is not a compliance with the statute.

In error to the Supreme Court.
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For the plaintiffs in error, 31. T. Newhold.

For the defendants in error, E. S. GriUmore,

The opinion of the court was delivered by

The Chancellor. The writ of error brings up for re-

view the judgment of the Supreme Court denying the validity

of certain proceedings taken to docket in the Court of Com-

mon Pleas, a judgment of the court for the trial of small

causes. The act under which the proceedings were taken

provides that " when a judgment is obtained in any court for

the trial of small causes for an amount not less than ten dol-

lars, including costs, and execution shall issue thereon and be

returned by the constable to whom it has been delivered to be

executed, endorsed to the effect that he could not find any

personal property of the party against whom the execution

was issued, on which to levy, or that he had levied and sold

goods and chattels, and had made thereof part of said judg-

ment, and that the same was not fully satisfied, and stating

the balance still unsatisfied, the clerk of the Court of Com-

mon Pleas of the couuty where such judgment was obtained,,

upon the request of the person or persons obtaining such judg-

ment, and upon filing in his office a transcript of the proceed-

ings from the docket of the justice of the peace before whont

such judgment was obtained, under the hand and seal of said

justice, and a certified copy of the state of demand and set-off

filed in said action, with a certified copy of the return of the

constable, and also an oath or affirmation of the party, his or

their attorney or agent, making such request, that at the time

of filing such transcript, a certain amount, not less than ten

dollars, is still due, stating the amount, and that he believes

the debtor is not ]>ossessed of goods and chattels sufficient to

satisfy said amount due, shall enter in the docket provided for

that purpose the transcript of such judgment, in words at

length, containing the name of the justice of the peace before

whom the judgment was obtained, the names at length of the

parties to said judgment, the style of the action, the date of

YOL. XIV. 2 F
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the judgment, the amount recovered, with costs, the substance

of the return of the constable, and the amount stated to be

due in the affidavit." Reo., p. 552, § 72. It will be seen that the

act declares the following requisites to docketing : that the

judgment shall not be for less than $10, including costs, and

that execution has been issued thereon, and returned by the offi-

cer endorsed to the effect that he could not find any personal

property of the parly against whom the execution was issued on

which to levy, or that he has levied and sold goods and chattels,

and has made thereof part of the judgment, stating the balance

still unsatisfied. The duties of the clerk in the matter are not

judicial, but merely ministerial. He is not to adjudge any-

thing. He is merely, at the request of the party obtaining the

judgment, and on filing certain designated papers, to make

certain specified entries. The statute (section 73) declares that

the judgment shall, from the time of docketing, operate as a

judgment originally obtained in the Court of Common Pleas

in a suit commenced therein, and that the execution issued

thereon shall be of the same effect as to the property of the

debtor, either of a personal or real nature, as if issued on a

judgmont originally obtained in the Court of Common Pleas

in a suit commenced therein. The proceeding is a wholly ex

parte one, by which the judgment of one court is, by the

action of the plaintiff, made the judgment of another, with

consequent important advantages. No action of the latter

court, nor of any court, is necessary or appropriate. The pro-

ceeding involves no adjudication whatever, but is taken

wholly on the action of the plaintiff himself, who is thus en-

abled to convert his judgment, which is no lien on lands, into

one which is such lien. The rule that, in special statutory

proceedings, it must appear on the certificate or record that

everything was done which the statute requires, is a familiar

one, and is applicable. The statute requires that an execution

shall have been issued, and returned by the officer endorsed to

the effect that he could not find any personal property of the

party against whom the execution was issued on which to levy,

or that he has levied and sold goods and chattels, and has
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made thereof part of the judgment, stating the balance still

unsatisfied. But the return here is as follows : "I return the

within execution, after searching the premises, dissatisfied, not

finding any goods to cover the above sum and costs." The

sum referred to, written above the return, is the amount of the

judgment and costs. This return is not a compliance with the

statute. It is not that the officer could find no property, but,

in effect, merely that he could not find enough to pay the en-

tire amount of the execution. Inasmuch as one of the requi-

sites of the docketing is absent, the docketing is void.

The judgment of the Supreme Court should be affirmed.

For affirmance— The Chancellor, Depue, Dixon",

Parker, Reed, Scudder, Van Syckel, Clement, Cole,

DoDD, Green, Lathrop, Whittaker. 13.

Fo7^ reversal—None.

EMMA M. REMINGTON, PLAINTIFF IN ERROR, v. JAMES A.

WRIGHT, DEFENDANT IN ERROR.

1. A threat of suicide made by a husband to a wife, to induce her to sign

a promissory note, does not amount to duress, and cannot be set up by

her as a defence to an action upon said note.

2. Proof of a parol contemporaneous promise, on the part of the payees,

that the wife should not be called upon to pay the note, is not admis-

sible in evidence.

In error to the Supreme Court. For opinion of Supreme

Court, see 12 Vroom 48.

For the plaintiff in error, R. S. Jenkins.

For the defendant in error, H. A. Brake.

The opinion of the court was delivered by

The Chancellor. The plaintiff in error signed, with

her husband, and as surety for him, in Illinois, two promis-
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sory notes, payable to the order of Kent & Keith, which were

delivered to that firm, and by it endorsed to the defendant in

error, after maturity. Under the law of that state, the con-

tracts were enforceable against her. Suit was brought against

her thereon here, and she sets up two defences—one, that she

signed the notes under duress of her husband's threat of

suicide, and the other, that when she signed them, the payees

promised that she should not be called upon to pay them.

The Supreme Court held—and I think rightly—that both of

these defences were unavailable. By the common law, the

defence of duress, indeed, embraces threats of personal injury

to husband, wife, parent or child, but its scope does not in-

clude a threat of suicide. Obviously, in view of the facility

of making a defence on that ground, the difficulty of meeting

it, and the temptation to fraudulent imposition it would hold

out to allow it, it would be against public policy to extend the

defence to that kind of pressure.

As to the other defence, it is enough to say, that to admit

proof of a parol contemporaneous promise, on the part of the

payees, that the wife should not be called upon to pay the

notes, would be in violation of the familiar rule of evidence

which excludes parol evidence to contradict the terms of writ-

ten instruments.

The judgment of the Supreme Court should be affirmed.

For affirmance—The Chancellor, Chief Justice, De-

PUE, Parker, Scudder, Clement, Cole, Dodd, Green,

Whittaker. 10.

For reversal—Dixon, Van Syckel. 2.

JOHN V. CONDON, PLAINTIFF IN EREOK, v. MAYOE AND
ALDERMEN OF JERSEY CITY, DEFENDANTS IN ERROR.

Where, under the charter of Jersey City, all contracts for work and ma-

terials are required to be duly advertised, and awarded to that respon-

sible bidder offering the most advantageous terms to the city, a contract
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for the erection of a police-station house was awarded for tlie sum of

$7200, and the contract provided that all alterations or additions should

be specified in writing and approved by the committee on public build-

ings

—

Held, that the contractor could not recover for extra work which

was, in eflfect, additions and alterations, none of such additions and

alterations having been specified in writing within the meaning of the

contract.

In error to Hudson Circuit.

For the plaintiff in error, G. Collins.

For the defendants in error, A. McDermott.

The opinion of the court was delivered by

The Chancellor. The legality of the judgment of non-

suit entered in this case is the matter presented for adjudica-

tion. The plaintiff contracted with the defendants to do the

mason-work in and for the erection of a police-station house,

for $6200. He claims to have done extra work in and about

the house, to the amount of over $700, partly for additions

to, and alterations in, the work as it progressed, and partly in

consequence of mistakes of the architect. The charter of the

city provides that no contract for work or materials, by or on

account of any board or department of the city government,

shall be entered into except after due advertisement, for six

days at least, in the official newspapers ; and then the contract

shall be awarded to that responsible bidder offering the most

advantageous terms to the city ; except in the case of repairs

necessary for the safety or protection of public property, or

where public convenience requires that advertisement be dis-

pensed with, or where the amount to be expended shall not

exceed $500. Pamph. L. 1871, p. 1160, § 159. The contract

in the case in hand expressly provided that all alterations or

additions should be specified in writing and approved by the

committee on public buildings. Neither the alterations or

additions, which constitute part of the extra work, nor the

work alleged to have been done in consequence of mistake on
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the part of the architect, were specified in writing. The above-

mentioned provision in the contract, as well as that of the

charter, was designed for the protection of the city, and they

are safeguards which public policy requires should be strictly

observed. None of the additions or alterations were specified

in writing within the meaning of the contract. There appears,

indeed, to have been a plan or drawing of the principal addi-

tion and alteration, but that is not a compliance with the pro-

vision of the contract. It contemplates not merely a plan

showing what the work is to be, but a specification in writing

—a definite expression of the understanding as to what the ad-

ditions or alterations are to be. Tlie extra work rendered

necessary by the mistake of the architect was done in one of

the alterations.

The judgment of the court below should be affirmed.

For ajirmance— The Chancellor, Chief Justice,.

Dixon, Parker, Reed, Scudder, Van Syckel, Clem-

ent, Cole, Dodd, Green. 11.

For reversal—None.

ISAAC iN. QUIMBY, PLAINTIFF IN ERROR, v. MARY ANN
KING, DEFENDANT IN ERROR.

Error to Hudson Circuit.

For the plaintiff in error, S. B. Ransom.

For the defendant in error, Collins & Corbin.

Per Curiam. The judge, in accordance with the direction*

of the one hundred and thirty-eighth section of the Practice act^

amended the pleadings for the purpose of determining, in the

existing suit, the real question in controversy between the
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parties. There was no error in this, and consequently there

was no error in the refusal to charge complained of, which

was correct in view of the amendment.

For affirmance— The Chancelloe, Chief Justice,

Dixon, Parker, Reed, Van Syckel, Clement, Cole,

DoDD, Green, Whittaker. 11.

For reversal—None.

STATE, EGBERT GIVEN ET AL., PROSECUTORS, PLAINTIFFS

IN ERROR, V. HENRY WRIGHT, COLLECTOR, DEFEND-

ANT IN ERROR.

In error to the Supreme Court. For opinion of Supreme

Court, see 12 Vroom 478.

For the plaintiffs in error, Fredetnck Voorhees and P. L.

Voorhees.

For the defendant in error, C. E. Hendrickson and the

Attorney- General.

Per Curiam. The judgment is affirmed, for the reasons

given by the Supreme Court.

For affirmance — The Chancellor, Chief Justice,

Parker, Reed, Clement, Cole, Dodd, Green, Whit-

taker. 9.

For reversal—None.
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HOAGLAND ET AL. v. STATE, SIMONTON, PROSECUTORS.

On error to Supreme Court. See opinion of Supreme

Court, 13 Vroom 553.

For the plaiutiiFs in error, T. Little.

For the defendant in error, J. G. Shipman and B. Gummere.

Per Curiam. Judgment below affirmed.

For affirmance— The Chancellor, Chief Justice,

Dixon, Reed, Van Syckel, Clement, Cole, Dodd,

Oreen, Whittaker. 10.

For reversal—None.

STATE, CRANE IRON COMPANY, PROSECUTORS, v. HOAG-
LAND ET AL.

On error to Supreme Court. See 13 Vroom 553.

For the plaintiff in error, J. G. Shipman and B. Gummere,

For the defendant in error, T. Little.

Per Curiam. Judgment below affirmed.

For affirmance—The Chief Justice, Dixon, Reed,Van
Syckel, Clement, Cole, Dodd, Green, Whittaker. 9.

For reversal—None.



JUNE TERM, 1881. 457

State, Van Buskirk, pros., v. Hoagland.

STATE, VAN BUSKIRK, PROSECUTOE, v. HOAGLAND
ET AL.

STATE, WURTS ET AL., PROSECUTORS, v. HOAGLAND
ET AL.

On error to the Supreme Court.

For the plaintiffs in error, /. G. Shipman and B. Gummere.

For the defendant in error, T. Little.

Per Curiam. Judgments below affirmed.

For affirmance— The Chancellor, Chief Justice,

Dixon, Reed, Van Syckel, Clement, Cole, Dodd,

Green, Whittaker. 10.

For reversal—None.
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WILLIAM P. HUGHES v. JAMES McDONOUGH.

1. A person is answerable at law for all the consequences of hia wrongful

acts, which were reasonably to be foreseen, and which were the-

results, in the usual order of things, of such wrongful act.

2. A declaration shows a legal cause of action which alleges that the

plaintiff's trade was that of a horseshoer ; that he shod a horse for

one V. R. ; that the defendant, with the intent of making V. R.

believe that the work of the plaintiff was badly done, privily loosened

such shoe, &c. ; that such artifice succeeded, and plaintiff lost custom

of V. R.

On writ of error.

The substance of the declaration was, that the plaintiff was

a blacksmith and horseshoer by trade, of good character,

&c. ; tiuit he had obtained the patronage of one Peter Van
Riper, and that on a certain occasion he shod a certain mare

of the said Van Riper in a good and workmanlike manner f

that the defendant, maliciously intending to injure the phin-

tiff in his said trade, &c., " did wilfully and maliciously mu-
459
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tilate, impair and destroy the work done and performed by

the said plaintiflf upon the mare of the said Van Riper, with-

out the knowledge of the said Van Riper, by loosing a shoe

which was recently put on by the said plaintiff, so that if the

mare was driven, the shoe would come off easily, and thus

make it appear that the said plaintiff was an unskilful and

careless horseshoer and blacksmith, and that the said mare

was not shod in a good and workmanlike manner, and thus

deprive the said plaintiff of the patronage and custom of the

said Van Riper."

The second count charges the defendant with driving a

nail in the foot of the horse of Van Riper, after it had been

shod by the plaintiff, with the same design' as specified in the

first count.

The special damage laid was the loss of Van Riper as a

customer.

Argued at June Terra, 1881, before Beasley, Chief

Justice, and Justices Scudder, Knapp and Reed.

For the plaintiff in error, W. B. Guild, Jr.

For the defendant, S. Kalisch

The opinion of the court was delivered by

Beasley, Chief Justice. The single exception taken to

this record is, that the wrongful act alleged to have been done

by the defendant does not appear to have been so closely

connected with the damages resulting to the plaintiff as to

constitute an actionable tort. The contention was, that the

wrong was done to Van Riper ; that it was his horse whose

shoe was loosened, and whose foot was pricked, and that the

immediate injury and damage were to him, and that, conse-

quently, the damages of the plaintiff were too remote to be

made the basis of a legal claim.

But this contention involves a misapplication of the legal

principle, and cannot be sustained. The illegal act of the
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defendant had a close causal connection with the hurt done
to the plaintiff, and such hurt was the natural and almost

direct product of such cause. Such harmful result was sure

to follow, in the usual course of things, from the specified

malfeasance. The defendant is conclusively chargeable with

the knowledge of this injurious effect of his conduct, for such

effect was almost certain to follow from such conduct, without

the occurrence of any extraordinary event, or the help of any

extraneous cause. The act had a twofold injurious aspect

:

it was calculated to injure both Van Riper and the plaintiff";

and as each was directly damnified, I can perceive no reason

why each could not repair his losses by an action.

The facts here involved do not, with respect to their legal

significance, resemble the juncture that gave rise to the doc-

trine established in the case of Vicars v. Wilcocks, 8 East 1.

In that instance the action was for a slander that required the

existence of special damage as one of its necessary constitu-

ents, and it was decided that such constituent was not shown
by proof of the fact that as a result of the defamation the

plaintiff" had been discharged from his service by his employer

before the end of the term for whicii he had contracted.

The ground of this decision M'as that this discharge of the

plaintiff from his employment was illegal, and was the act

of a third party, for -svhich the defendant was not responsible,

and that, as the wrong of the slander became detrimental

only by reason of an independent wrongful act of another,

the injury was to be imputed to the last wrong, and not to

that which was farther distant one remove. In his elucida-

tion of the law in this case, Lord Ellenborough says, alluding

to the discharge of the plaintiff from his employment, that

it " was a mere wrongful act of the master, for which the

defendant was no more answerable, than if, in consequence of

tiie words, other persons had afterwards assembled and seized

the plaintiff and thrown him into a horse-pond by way of pun-

ishment for his supposed transgression." The class of cases to

which this authority belongs, rests upon the principle that a

man is responsible only for the natural consequences of his
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own misdeeds, and that he is not answerable for detriments

that ensue from the misdeeds of others. But this doetriue, it

is to be remembered, does not exclude responsibility when

the damage results to the party injured through the interven-

tion of the legal and iunocent acts of third parties, for, in

such instfinces, damage is regarded as occasioned by the

wrou^ful cause, and not at all by those which are not wrong-

ful. Where the effect was reasonably to have been foreseen,

and where, in the usual course of events, it was likely to

follow from the cause, the person putting such cause in motion

will be responsible, even though there may have been many

concurri'.ig events or agencies between such cause and its con-

sequences. This principle is stated, and is illustrated by a

reference to a multitude of decisions in Cooley on Torts

70, d seq.

The case of McDonald v. Snelling, 14 Allen 290, is per-

tinent to this point, and also to the circumstance that a

wrongful act which is primarily detrimental to one person,

may, under some conditions, be actionable by a third person,

to whom, more remotely, damage has been occasioned. In the

case cited, it appeared that the defendant's servant negligently

drove his carriage against the carriage of a second person, and

by that means caused the horse attached to such second car-

riage to run away. The plaintiff was injured by this latter

runaway horse in his flight, and it was decided that the

defendant was liable for the damage thus done to the plaintiff.

It will be noted that here the primary injury by the de-

fendant's negligence, was done to the owner of the carriage

first struck, whose horse was terrified and ran away ; and that

the injury to the plaintiff was removed one degree further

from such wrongful cause, being occasioned by the horse thi^s

put to flight ; nevertheless, such latter damage was held to be,

in a legal point of view, proximate, as it was, in the usual

course of things, the probable and natural result from the

negligence of the defendant. The rule of decision is stated

in these terms :
" Where a right or duty is created wholly

by contract, it can only be enforced between the contracting
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parties ; but where the defendant has violated a duty im-

posed upon him by the common law, it seems just and reason-

able that he should he held liable to ev^ery person injured,

whose injury is the natural and probable consequence of the

misconduct. In our opinion, this is the well-established and

ancient doctrine of the common law, and such a liability ex-

tends to consequential injuries, by whomsoever sustained, so

long as they are of a character likely to follow, and which

might reasonably have been anticipated as the natural and

probable result, under ordinary circumstances, of the wrong-

ful act."

This same rule of law is sanctioned and enforced in Righy

v. Hewitt, 5 Exch. 242, Chief Baron Pollock saying :
" I

am, however, disposed not quite to acquiesce to the full extent

in the proposition that a person is responsible for all the pos-

sible consequences of his negligence. I wish to guard against

laying down the proposition so universally ; but of this I am
quite clear, that every person who does a wrong is at least

responsible for all the mischievous consequences that may
reasonably be expected to result, under ordinary circumstances,

from such misconduct." Judge Parsons expresses the rule

almost in these same terms. 2 Parsons on Cont. 456.

In this same line there are many other illustrative cases,

among which should be specially noted the following: jy'ixon

v. FawGUs, 30 L. J., Q. B. 137; Tarleton v. McGawley,

Feake 270 ; Fell v. Midland Railway Co., 10 C. B. {N. 8.)

307 ; Keehle v. Hickeringill, 11 East 574, n.

The principles thus propounded must have a controlling

effect in the decision of the question now before this court, as

they decisively show that the damage of which the plaintiff

complained was not, in a legal sense, remote from the wrong-

ful act. What, in point of substance, was done by the de-

fendant, was this : he defamed, by the medium of a fraudulent

device, the plaintiff in his trade, and by means of which defa-

mation, the latter sustained special detriment. If this defama-

tion had been accomplished by words spoken or written, or

by signs or pictures, it is plain the wrong could have been
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remedied, in the usual form, by an action on the case for the-

slander ; and, plainly, no reason exists why the law should

not afford a similar redress when the same injury has been

inflicted by disreputable craft. It is admitted upon the record

that the plaintiff has sustained a loss by the fraudulent mis-

conduct of the defendant; that such loss was not only likely,,

in the natural order of events, to proceed from such miscon-

duct, but tiiat it was the design of the defendant to produce

such result by his act. Under such circumstances it would

be strange indeed if the party thus wronged could not obtaia

indemnification by an appeal to the judicial tribunals.

SAMUEL C. HENDRICKSON AND WIFE v. PENNSYLVANIA.
RAILROAD COMPANY.

When, in a count in a declaration, special damages are laid, some grounds

of which are good and some bad, a general demurrer to the entire

count will not be sustained.

Suit for damages from negligence.

This action was brought under the twenty-second section

of the Practice act, by Hendrickson and wife, against the

Pennsylvania Railroad Company, to recover damages for inju-

ries received by botli, alleged to have resulted from a collision

between the carriage in which they were riding along a high-

way in Freehold and the locomotive of the defendants.

The declaration contained two counts. The first count set

forth the injuries received and the pecuniary damage sustained

by Mr. Hendrickson. The material part of the count, after

describing the accident, proceeded in these words:

" And also, by means whereof the said carriage of the said

Samuel C. Hendrickson was crushed, broken to pieces and

totally destroyed, and the harness in and upon the said horses

was also broken to pieces and destroyed.
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" And also by means whereof the said team of horses of

the said Samuel C. Hendrickson, drawing said carriage, were

bruised, frightened and injured, and did thereby run into and

against the horse and wagon of one Edward Duncan, then

and tliere being on said public street known as South street,

and one of said horses, of great value, to wit, of the value of

two hundred and fifty dollars, was, by reason of the premises,

then and there killed.

" Whereby the said plaintiff, during all that time, to wit,

from the day and year aforesaid hitherto, has been unable to

attend to his business of farming, as he otherwise might and

would have done.

" And thereby, also, the said plaintiff, Samuel C. Hendrick-

son, for a long space of time, to wit, for the space of two

months, lost and was deprived of all the comfort, fellowship

and assistance of his said wife, Annie Hendrickson, which he

might and otherwise would have had.

. "And thereby, also, the said Samuel C. Hendrickson was

necessarily subjected to and incurred divers expenses, to wit,

the sum of two hundred dollars, in the medical and suroical

treatment of himself and his said wife in endeavoring to cure

their said wounds and bruises.

" And thereby, also, said Samuel C. Hendrickson was

entirely deprived of all use of said carriage, harness and

horse, which, from the time of said injury, became and was

of no use or value to him, the said Samuel C Hendrickson.

" And by means thereof the said Samuel C Hendrickson

also suffered great apprehension, anguish and anxiety of mind

because of the said injuries to himself and his said wife, and

was in divers other respects greatly injured and damnified, to

the damage of the said Samuel C. Hendrickson, five thousand

dollars."

The second count goes upon the injuries received by the

plaintiff, Annie Hendrickson, the wife, and, after describing

the accident, proceeds as follows :

" By means whereof the said Annie Hendrickson, the wife

of the said Samuel C. Hendrickson, was badly cut, wounded

VOT.. XIV. 2 G
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and bruised in and about her head, body and limbs, and she

-was so injured and shocked in her nervous system and other-

wise, that her life was greatly despaired of; and the said

Annie Hendrickson was unable, by reason of her said injuries,

to be removed to the house of her said husband, at Freehold

aforesaid, but was thereby obliged to and did remain away

from the house of her said husband for a long space of time,

to wit, for two months, by means whereof the said Annie

Hendrickson underwent great pain, anguish and suffering

from her said wounds and bruises, and from the means neces-

sarily employed to heal the same, and suffered great fear by

reason of the dangerous character of said wounds and bruises,

and great anxiety of mind by reason of the loss of the comfort

and society of her said husband. And the said Annie Hen-

drickson was also thereby, in divers other respects, greatly

injured and damnified, to the damage of the said Annie Hen-

drickson five thousand dollars. And therefore they, the said

Samuel C. Hendrickson and Annie Hendrickson, his wife,

bring their suit," &c.

To this declaration the defendants interposed a general

vdemurrer.

Argued at June Term, 1881, before Beasley, Chief

Justice, and Justices Scudder, Knapp and Reed.

For the demurrant, E. T. Green.

Contra, C. Bobbins.

The opinion of the court was delivered by

Beasley, Chief Justice. The ground laid in the argu-

ment to sustain this demurrer was, that the plaintiffs claim

damages, in part, for causes which in law give no right to

damages. The action is by husband and wife, and the excess

in their demand for compensation is said to consist in the

claim they each make for the anxiety suffered in consequence

of the bodily injuries sustained by the other. It is not denied
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that a portion of the demand of damages, with respect to

other matters, is well laid; but it is asserted that, in the par-

ticular mentioned, the law will afford no indemnification.

The contention was, that the plaintiffs have overstated, in

point of law, their case.

But, in my opinion, the position thus taken is not sustaina-

ble. This is a general demurrer, and its legal force is to

admit all the plaintiffs' case that is well pleaded. Co. Litt.

72, a. And the decisions are quite clear to the effect that,

where the plaintiff's claim is made up of separable demands,

some of which are good and some bad, such a declaration will

prevail against a general demurrer. Powdick v. Lyon, 11

East 565, was a case of that character, the plaintiff demand-

ing two several sums of money, one of which, on the face of

his pleading, he failed to show was legally due to him ; and

on a demurrer to the whole declaration. Lord Ellenborough

said that " the demurrer was too large : it went to the whole

of the plaintiff's demand in the declaration, when it was clear

that he was entitled to recover part of it ;
" and Bayley, Jus-

tice, stated the general rule thus: "If the sura demanded

be divisible on the record, as it appears to be, and there be no

objection to one part of it, the demurrer, which goes to the

whole, is bad."

The same principle is applied where some of the counts in

a declaration are good and some bad ; or in an action of

covenant, where there are several breaches assigned, so*ne of

such assignments being well and others ill, and the demurrer

is general ; in such cases the plaintiff will prevail." Pinkney

V. Inhabitants of East Hundred, 2 8aund. 378 ; Benhridge

V. Day,.! Salk. 218 ; Duppa v. Mayo, 1 Saund. 286; Mai'-

tin et aL v. Williams, 13 Johns. 264; Adams v. Willoughby,

6 Johns. 65 ; Whitney v. Crosby, 3 Caines 89.

The case of Condit v. Neighbor, 1 Green 83, which was

relied upon on the argument, was settled upon the effect

of a special demurrer, and consequently is regarded as not

being in point.

It is not amiss to remark that the declaration in this case

is no further sanctioned than that it is declared to be, taken



468 NEW JERSEY SUPREME COURT.

Laselle v. Insurance Company.

as a whole, sufficient in substance to prevail over a general

demurrer.

The demurrer cannot be supported.

CLAUDIUS B. LASELLE v. HOBOKEN FIRE INSURANCE COM-

PANY OF THE CITY OF HOBOKEN.

One of the conditions of a policy of insurance being that the policy

should become void " if the dwelling-house should become vacant or

unoccupied, and so remain

"

—Held, that a temporary cessation to

occupy the dwelling-house, whidi did not continue until it was

destroyed by the fire, did not avoid the contract. Held further, that

the absence of the tenant who was then occupying the building as a

dwelling-house, on the night of the fire, did not leave the building

vacant or unoccupied within the sense of the contract.

Suit on policy of insurance.

The policy was dated April 17th, 1878, and the fire

occurred on the 14th of October, 1879. One of the pro-

visions of the policy was that, " if the dwelling-house insured

should become vacant or unoccupied, and so remain, without

notice to and consent of this company in writing, * *

then, and in every such case, this policy is void." It was

shown at the trial that the house in question was, during

the summer and fall, occupied by the son of the assured,

with the exception of a few weeks during which he was

sick ; the house was for such period entirely vacant. On
his recovery, lie again occupied the house, sleeping there, but

taking his meals at a neigboring hotel. On the night before

the fire he occupied the house as usual. On the night of the

fire no one was in the house, the son having gone away for

the night, intending to return the next day.

Argued at June Term, 1881, before Beasley, Chief

Justice, and Justices Scudder, Knapp and Reed.
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For the plaintiff, Theodore Little.

For the defendant, F. C. Lowthorp, Jr.

The opinion of the court was delivered by

Beasley, Chief Justice. There were two questions

started on the argument, both of them growing out of the

clause in the policy of insurance which relates to the occu-

pancy of the premises. It appeared at the trial that the son

of the assured was in the occupation of this property, but that

for several weeks, in consequence of his absence, from sickness,

it was left, for the time, entirely unoccupied. The first point

made by the defence was based on this circumstance, the con-

tention being that, by such a vacancy of the house, the contract

of insurance was at an end, and that no subsequent re-occu-

pation of the premises could revive it. But this construction

of the condition is not admissible ; and it is plausible only by

suppressing a portion of the language of the instrument. The

policy does not declare that it is to be at an end in case the

building insured shall become vacant, but, on the contrary,

its language is, that it is to be void if such property insured

should " become vacant or unoccupied, and so remain."

Remain for what period unoccupied? I think, clearly, to

the time of the fire. This is the reasonable construction, for

it suspends the policy while the building is without an occu-

pant, and thus the company is completely secured against

such increase of risk as arises from that circumstance. The

interpretation of this instrument, in this respect, by the trial

judge, was correct.

So, also, I think, he properly construed this clause in its

other aspect ; for, the night of the fire, the building was unoc-

cupied, in consequence of its occupant having gone away for

the night, and the house was burned during such absence.

It was insisted that this was a vacancy within the meaning

of the condition in question. If this be so, then the party

insured, if the only occupant of the premises, could not put

his foot off such premises without leaving his buildings in an
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uninsured condition. Such an interpretation of tlie clause is

quite unreasonable. A dwelling-house does not become

vacant or unoccupied, in the usual acceptation of such terras,

when a tenant leaves it, in the ordinary course of things, for

a few hours. A furnished abode would not, according to

common usages, be called a vaciint or unoccupied house, on

account of a temporary absence of the tenant. When there

is a cessation to use it as a dwelling, then it is properly styled

a vacant house. It is, in the utmost degree, improbable that

it was the understanding of these contracting parties that this

property was to lose its insurance the moment and as often

as the occupant left it to visit a neighbor or to attend to busi-

ness. I am satisfied that the construction j)ut upon this

clause of the policy at the trial was the true one, and that it

was proper to tell the jury, as was done, that, if they believed

the tenant was occupying this house, and merely left it for

the night, having no intention of giving it up as his place of

abode, such absence would not operate a destruction of the

contract.

The rule should be discharged.

JOHN H. ELLINGHAM v. VAN DOREN MOUNT.

The power of revision given to tlie Circuit Courts in case of contested

county and township elections, can be exercised only with reference

to the grounds of contest enumerated in the act.

In such procedure, the constitutionality of the law by force of which

the election has been held, cannot be adjudged.

The regular township election in Monroe township, Mid-

dlesex county, took place March 8th, 1881, at which, among-

other officers, three constables were to be chosen.

Being the first election held since the passage of the act
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entitled " An act relative to the election of constables," ap-

proved March 12th, 1880, (Pamph. L., p. 291,) it was con-

ducted in conformity with the provisions of that act.

At said election there were four candidates for the office of

constable, to wit, R. M. Van Derberg, Peter Dey, Van Doreii

Mount, and John PI. Ellinghain. The two first named were

declared elected for the terms of three and two years res[)ec-

tively, in accordance with the act. Their election as consta-

bles is not disputed in this case.

The judges of election further declared that Mount had

been chosen, at said election, as tlie third constable for said

township, and should hold office for a term of one year.

EUingham thereupon presented his petition to the Circuit

Court of said county, pursuant to "An act to regulate elec-

tions," [Rev., p. 355, § 100, &c.,) claiming 'to have received

a plurality over said Mount of four legal votes for said office-

of constable, and that, consequently, an error had been com-

mitted in counting said votes or declaring the result of said

election.

Upon the matter coming on to be heard, judgment was ren-

dered by said court, confirming the election of Mount, with

costs.

From said judgment, this appeal is taken, pursuant to the

act to regulate elections aforesaid. Rev., p. 357, § 113.

Argued at June Term, 1881, before Beasley, Ciiiep^

Justice, and Justices Scudder, Knapp and Reed.

For the appellant, Alan H. Strong.

For the respondent, C T. Cowenhoven.

The opinion of the court was delivered by

Beasley, Chief Justice. At the regular township elec-

tion in Monroe township, in the county of Middlesex, whicb

took place on March 8th, 1881, three constables were to-

be elected This election was held, so far as related to
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the office just specified, by force of the act entitled "An act

relative to the election of constables," approved March 12th,

1880, [Pamjih. L., j)- ^91,) and it is not claimed that

the proceedings were not conformed to the directions of that

statute. At this election, the appellant, Ellingham, was a

candidate, and his competitor was the respondent, who was

declared elected by the judges of election. From this de-

cision Ellingham appealed by petition to the Circuit Court

of the county of Middlesex, and upon that hearing the finding

of the judges of election was affirmed.

The only ground urged before this court for the reversal

of this judgment of affirmance is, that the act by force of

which this election relative to the office of constable was

held, is unconstitutional, inasmuch as it has, as is asserted, a

3ocal and special effect.

But an objection of this kind cannot be presented for judi-

cial consideration in (his mode. These proceedings calling

in question this election, were instituted by the authority of

the provisions of the election law embraced under the ninth

head, which relates to contested elections of county and town-

ship officers. Rev., p. 355. The entire remedy thus given is

a statutory device, and no part of it has any existence outside

of this enactment; and, U[)on inspection, it will be found that

the extent of this remedy has been carefully defined. The

net, plainly, does not give this method of redress in every case

in which an illegal election has occurred. If such had been

the design, judicial jurisdiction over the subject would have

been given in general terms ; but, so far is this from having

been done, the grounds of such jurisdiction are carefully speci-

fied and describe<l ; such grounds being distributed under

seven distinct heads. In none of these can an objection to

the law under which an election has taken place, because of

its unconstitntio'iality, be embraced. And it seems to me
manifest that it was not the intention of the legislature to

place these matters of such grave importance under tiie cog-

nizance of the circuit judge, in the form of a summary pro-

ceeding. That the errors, frauds, irregularities and illegali-
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ties which not infrequently attend electorial procedures of

this sort, conducted and presided over, as they generally are,

by political partisans, should be placed under the corrective

supervision of the courts, was reasonable enough. Such mis-

takes and misconduct seem to require an immediate rectifica-

tion ; but when the question whether a statute which forms

the basis of the election itself arises, such expedition in the

method of redress would be misplaced. But, as has been

already remarked, the statute enumerates the causes for which

an election may be put in contest by force of its provisions,

and consequently an election caunqt be called in question in

such a procedure except for one of the causes so designated.

Let the judgment be affirmed.

ERNEST DREHER v. HENRY J. YATES ET AL.

1. A plea in trespa-ss, justifying the removal of a flag-staff from a public

street by city oflicers, under a city ordinance, need not show how such

flag-staff obstructs such street, it being sufficient to allege that it was

placed in such street and obstructed it.

2. If the city ordinance auchorized the removal of street obstructions,

in case the same were not removed by the owner within "two hours"

after noticed ; a plea justifying a removal of the same by the city offi-

cers, which alleged that such removal took place " after due notice in

writing to the said plaintiff to remove the same, and after the time

limited in said notice," is sufficient, when objected to by general

demurrer.

This suit was instituted in the Essex Circuit Court. In

form, the action is trespass.

The declaration avers that the defendants, Henry J. Yates

and William W. Morris, on a certain day therein mentioned,

and on divers other days, &c., at Newark, in Essex county,

with force and arms, &c,., felled, cut down, prostrated and

destroyed a flag-statf of the plaintiff, then being upon certain
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land and premises of the pluiiitiff tliere situate, and took and

carried awav the same, and converted and disposed thereof to

their own use, to the damage of the plaintiff, &c., &c.

The pleas are two. First, the general issue Second, the-

following special plea: "The defendants, by leave, &c.,

[actio 7)on), because they say tiiat, before and at the time of

the committing of the said supposed trespasses, the defendants

were public officers of the city of Newark, and, execnting^

their office, the said defendant, Henry J. Yates, being the

duly elected mayor, and the said defendant, William W.

Morris, being tlie duly appointed street commissioner of said

city of Newark, and thereupon it bf^came and was then and

there the duty of the said defendants, as such public officers

as aforesaid, to enforce and execute the existing ordinances

of said city, passed in pursuance of the charter of said city

and its supplements, relating to their said offices, under and

by virtue of which said ordinances so passed as aforesaid, and

in full force and operation at the time when, &c., it wa&

ordained that no person should encumber or obstruct any

street, highway, public lane or alley, public wharf, dock or

slip, or otlier public place in the city of Newark, by placing

therein or thereon any building materials, or any article or

thing whatsoever, without having first obtained the written

permission of the street commissioner of said city ; and,

further, that the mayor and street commissioner of said city

might order any article or thing whatsoever so encumbering

any street, highway, public lane, alley, public wharf, dock,

slip, or other public place in said city, and placed therein or

thereon, without such permission as aforesaid to be removed,

and if any article or other thing were not removed within

two hours after notice to the owner thereof, the said mayor

and street commissioner might cause the same to be removed

to some suitable place, to be by them designated. And these

defendants further say that the said flag-statf of the said

plaintiff in the said declaration mentioned, at the time when,

&c., was an (unlawful) obstruction in a public street of said

city of Newark, commonly called Broad street, and was
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(wrongfully) placed therein, without permission of the street

commissioner of said city, and without authority of law, and

contrary to the ordinances of said city then in force; and the

said defendants, under the authority of the said ordinances,

and in the discharge of their public duty in that respect, and

after due notice in writing to the said plaintiff to remove the

same, and after the time limited in said notice for the removal

of the same, at the said time when, &c., cut -down and re-

moved the said flag-staff then remaining an unlawful obstruc-

tion in said public street, and carried away the same to a

small and convenient distance, and there left the same for the

use of the plaintiff, doing no unnecessary damage thereto on

the occasion aforesaid, and as they might lawfully do for the

cause aforesaid, which are the same supposed trespasses in the

introductory part of this plea mentioned, whereof the said

plaintiff hath above complained against them, the said defend-

ants," &c.

To the second plea plaintiff demurred. The judgment of

the Circuit Court was that the plea demurred to was good,

and barred plaintiff's action.

Upon this judgment, plaintiff brings hife writ of error ta

this court.

Argued at June Term, 1881, before Beasley, Chief
Justice, and Justices Scudder, Knapp and Reed.

For the plaintiff in error, John A. Cobb.

For the defendants, Henry Young.

The opinion of the court was delivered by

Beasley, Chief Justice. There were three exceptions

taken to the plea which has been demurred to, the first of

these being, that the defendant has not shown that the flag-

staff in question was an obstruction to the public street, and
that it was only in such event that the ordinance of the city

gave the defendants authority to remove it.
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But this objection does not comport with the plain state-

ments of the plea, in which it is alleged both that the flag-

staff was placed in the street, and that it obstructed it. The

counsel for the defence appeared to think that the mode of

placing and the mode of obstruction should have been speci-

fied. It would be difficult for the pleader to do this, and it

is quite unnecessary. A flag-statf placed in a public street is,

per se, a nuisance; and the reason of this is that, in the

nature of things, it is an obstruction to those who have the

right to tiie use of the street over its entire area. The fact of

the existence of such a structure so located, justifies the alle-

gation that it was an unlawful obstruction. The allegations

and structure of this plea, in this respect, are in conformity

to the settled forms. 2 Chit. PL 98.

In the next })lace, it is said that the city ordinance by force

of which the defendants seek to justify the doing of the act

which fornis the subject of complaint, does not extend to such

an obstruction as the present one. The section of the city

law giving rise to this deduction, declares that '^ no person

shall encumber or obstruct any street, highway, public lane

or alley, public wharf, dock or slip, or other public place in the

city of Newark, by placing therein or thereon any building ma-

terials, or an)' article or thing whatsoever, without having first

obtained the written permission of the street commissioner,

under a penalty of ten dollars," &c.

From this language it is argued that the things which are

forbidden to be placed in these public streets are things that

are movable, inasmuch as the things referred to are such

as the street commissioner has authority to permit to be

placed in the streets, and, consequently, permanent obstruc-

tions are not within the scope of the prohibition. I see no

force in this argument. The permission that can be given

by this officer is, in its nature, revocable, and can have but a

temporary operation ; so that he cannot, by his sanction, per-

petuate an obstruction of these highways. Besides, it would

be entirely irrational to say that, if a man can succeed in

planting his wrongful structure in the soil of the street, he
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has effectually removed himself beyond the reach of the penal

provisions of this law. Nor is the further argument less un-

sound, to the effect that the general terms in this ordinance,

which prohibit the placing in a street " any article or thing

whatsoever," do not embrace the flag-staff in question, inas-

much as such phrase must, according to the legal rules of

construction, be limited by the particular description of things

prohibited preceding it. The enumeration of " building ma-

terials/' it was insisted, restricted the generality of the suc-

ceeding description contained in the expression, " any article

or thing whatsoever," so that the latter phrase means, in the

language of the brief, " any article or thing of the cumbrous

character of building materials." But why a flag-staff, in

point of cumberousness, did not have the necessary correspond-

ence to building materials, was not explained. The legal

rule which was sought to be applied on this point, was the

maxim of construction, that general terms following a speci-

fication of things of a particular class, must be understood to

refer to things of the same class, or at least of the same general

character ; but it will be observed that the application of this

rule to this case brings this erection made by the defendant

within the scope of tiie prohibiting clause in question, as the

flag-staff is plainly of the same general character of some of

the materials used in buildings.

But it is not necessary to dilate further on this branch of

the case, for it was under the next section of this ordinance

that the defendants acted in the removal of the obstruction in

question, and that section authorizes these officers, in general

terms, and without any previous specification, to remove

"any article or thing whatsoever, which may encumber any

street," &c. The object here in view was reasonable—the

language is plain.

Again, it is objected that the plea does not show with the

requisite certainty that the notice to remove the obstruction

in question which is called for by the city ordinance, was

given to the defendant. The authority of this law is con-

ferred upon these officers to remove these nuisances, " if such
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article or thing shall not be removed within two hours after

notice to the owner thereof." The plea, in this respect, does

not explicitly state, as it undoubtedly should do in strictness,

that such a two hours' notice was served, but in lieu thereof

it avers that the defendants proceeded to remove the obstruc-

tion, " after due notice in writing to the said plaintiff, to

remove the same, and after the time limited in said notice for

the removal of the same." It will be noted that th.' allega-

tion is that due notice was given, and that due notice must

mean, ex necessitati rei, a two hours' notice. A traverse, there-

fore, of the allegation of due notice would, in substance and

by indirection, raise the issue whether the notice nijnired by

the law had been given. When such an issue can be raised

on an allegation of this kind, I understand that it is the rule

that, although such allegation is faulty in point of correct

pleading, such irregularity cannot be excepted to by way of

a general demurrer. Mr. Chitty correctly says that the

recent decisions hold that an objection of this character must

be taken by a special demurrer. 1 Chit. PL 364. Nor do

the cases cited, which have been decided by this court, con-

flict with this doctrine. In Wheeler v. Essex Road Board,

11 Vroom 138, the motion was to strike out pleas; and in

Morgan v. Town of Guitenberg, 11 V7'ooin 394, the allegation

with respect to the giving of notice was such tliat no sensible

issue could, by possibility, have been raised upon it.

The judgment should be affirmed.

STATE OF NEW JERSEY v. JOHN HALLIAEP ET AL.

The Sessions has no legal authority to reserve or certify cases arising in

criminal trials to the Supreme Court for its advisory opinion.

On case certified from the Court of Quarter Sessions of the

county of Hudson.
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Argued at June Term, 1881, before Beasley, Chief
Justice, and Justices Scudder, Knapp and Reed.

For the state, John P. Stockton, Attorney- General.

For tlie defendants, O. Collins and Leon Ahhett.

The opinion of the court was delivered by

Beasley, Chief Justice. This is a criminal case, and

was tried before the Quarter Sessions of the county of Hudson.

A rule to show cause why a new trial should not be granted,

was allowed in such court, and that rule, as to the law and

facts involved, is now certified to this court by the law judge

Avho presided, a justice of the Supreme Court not being

present.

But this court cannot exercise the jurisdiction thus solicited.

Such a power is not vested in this court, either by usage or

statute. In cases of doubt or difficulty, the County Circuit

Courts are authorized by the Practice act to certify such

matters for the advisory opinion of this court, and it has been

customary for the Courts of Oyer and Terminer to pursue a

similar course ; but such practice has arisen from the judicial

habit in the English courts to reserve cases arising in crimi-

nal trials, for consideration by the whole body of judges.

But such cases can be reserved only by the judges of the

highest courts ; and in the King's Bench it has been directly

decided tiiat the latter court will not entertain matters sent

up to them by the subordinate tribunals. In the case of

King v. Inhabitants of Salop, 13 East 95, certain questions

were preferred by the Sessions on a case reserved, and Lord

Ellenborough, criticizing such procedure, said: "But it is

quite a new thing that a case should be reserved upon the

trial of an indictment by a jury at the Sessions. It is a great

irregularity, and ought to be noticed, in order to prevent the

repetition of it. We shall not take notice of the case

reserved."

It has not escaped notice that, in a few recent cases, the
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power in question has been exercised by this court, but in

such cases the authority of the court was not challenged, and

the irregularity in getting cognizance of them was not noticed.

We think we have no right to such jurisdiction ; that our

decision would have no obligatory effect, and, consequently,

the present case must be dismissed.

By the present decision, no opinion is intended to be inti-

mated as to the effect of a case reserved or certified by a justice

of this court, when sitting in the Sessions.

JAMES HUNTER v. WILLIAM EEILEY, Jk., ET AL.

Eviction by a landlord of his tenant from the whole or a part of the

demised premises causes a suspension of the entire rent and all remedy

for its recovery during the continuance of the eviction.

But the eviction, to have the effect of suspending the rent, must be

effected before the rent becomes due, for the rent already accrued and

overdue is not forfeited by the eviction, although the rent be payable

in advance.

In an action of covenant for rent on a lease under seal, the tenant can-

not recoup his damages for a breach of covenant in the lease on the

part of the landlord, at common law, or by our statute. Practice Aciy

§ 129.

On rule to show cause for new trial.

The plaintiff leased to Henry W. Abbott, the Lake House,

at Spring Lake Beach, Monmouth county, for the term of one

year from the 1st day of April, 1879, at the yearly rent of

$1000, to be paid in three payments or instalments, to wit,

$500 on the execution of the lease, $250 on the 1st day of

August, and $250 on the 1st day of September, 1879. The

defendants, by writing under seal, became sureties for the pay-

ment of the rent as the several instalments thereof should

become due and payable. The first two instalments of rent

were paid ; the last was unpaid. October 1st, 1879, Abbott
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closed the house, went to Plainfield, left the keys with a ser-

vant, and told her if she left before he came back, to leave

the keys with Ricliard Devine, who was an agent of the plain-

tiff. Abbott returned November 1st, to get some articles in

the house belonging to him. The instructions given by the

plaintiff to Devine were, that if Abbott would come back and

pay the rent, he could have the keys and occupy the house. He
says, " I had no objection to his occupying the house all win-

ter if he would pay his rent, but I made that the terms."

"When Abbott asked Devine for the keys to get some articles

left in the house by him, he was refused the key and posses-

sion of the premises unless he paid the rent due. An action

of covenant was then brought by the plaintiff agamst the sure-

ties for the instalment of rent due September 1st, 1879, and

unpaid.

Argued at June Term, 1881, before Beasle^', Chief Jus-

tice, and Justices Scudder, Kxapp and Reed.

For the plaintiff, W. H. Vredenburgh.

For the defendants, S. D. Grimstead.

The opinion of the court was delivered by

Scudder, J. It is clear, from the facts shown at the trial,

and in the afiidavits taken on this rule, that the tenant was

evicted by the landlord before the end of his term. There

was no surrender of the lease in writing, or by act and opera-

tion of law. The servant left in the rented premises was

only authorized to deliver the key to the agent of the

landlord for safety, in case she wished to leave before the

lessee returned, and a jury would not be warranted in draw-

ing any other inference from the circumstances as stated by

the witnesses who have been examined. There was no pro-

viso in this lease for entry on breach of the covenant for pay-

ment of rent, and the landlord could not legally enter and

hold possession without the tenant's consent, until the terui

Vol. XIV. 2 h
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was ended. A mere breach of covenant by the tenant, such

as the non-payment of rent at the time appointed, gives the

landlord no right of entry, unless there be a stipulation in the

lease that such breach of covenant shall work a forfeiture and

determination of the tenant's interest. Den v. Post, 1 Dutcher

286.

The direction given by the landlord to his agent to refuse

the key aud keep the tenant out unless he paid the rent due,

was an assumption of the possession and control of the house

and premises entirely at variance with the tenant's rights

therein under his lease. This imposition of a condition which

he had no right to enforce in this way was an indication of the

landlord's purpose to exclude the tenant from the property.

If the acts proven amount to a clear indication of intention

on the landlord's part that the tenant shall no longer continue

to hold the premises, they will constitute an eviction. Upton

V. Tbwnend, 17 C. B. 30.

The consequence of an eviction by a landlord of his tenant

from the whole or a part of the demised premises is, that

there is a suspension of the entire rent during the continuance

of the eviction ; the tenancy is not thereby ended for all pur-

poses, but tiie rent and all remedy for its collection are sus-

pended. Morrison v. Chadwick, 7 C. B. 266; Salmon v.

Smith, 1 Saund. 204, 221 ; Pendleton v. Dyete, 1 Cow.

5S1 ; Ogilvie v. Hall, 5 Hill 52 ; Bennett v. Bittle, 4 Rawle

339.

But the eviction, to have the effect of suspending the rent,

must be effected before the rent becomes due, for the rent

already accrued and overdue is not forfeited by the eviction.

Taylor 8 L. & T. ^^379; Wood's L. & T. 795, 796; 3 Kent Com.

*464.

The rule is the same, although the rent is payable in ad-

vance and the eviction occurs before the expiration of the

period in respect to which the rent claimed accrues. Giles v.

Comstock, 4 N. Y. 270.

The facts in this case show that the rent sued for became

due on the 1st day of September, and was the balance of rent
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-due for the remainder of the term ending on the succeeding

1st day of April ; but the eviction was in November, two

months after this rent had become due ; it was therefore no

defence for the demand of rent made in this suit. A special

plea setting up this defence must state an eviction and expul-

sion of the lessee by the lessor before the rent became due,

and a keeping of the tenant out of possession until after the

rent becomes due. Arch. L. & T. 144.

The evidence must sustain this averment in the plea, to

make it available as a defence to the action.

It does not follow from what has been said, that the ten-

ant is without remedy for the balance of the term which he

lias lost by the act of the landlord, but the question presented

relates to the form of the remedy. The exact defence which

he has to this claim of rent by the landlord, is that the latter

has broken tlie covenant for quiet enjoyment during the entire

term, which is implied in the law upon the word "demise,"

contained in the lease, and for this breach of covenant on the

part of the landlord the remedy of the tenant is by a separate

action against the landlord for damages. Where recoupment

is allowed, the tenant who has sustained damages by reason

of his landlord's failure to perform his covenants in the lease,

or any of them, can recoup such damages in the action

brought against him for the rent, or he may maintain a sepa-

rate action therefor. Kehey v. Ward, 38 N. Y. 83.

But at the common law, and in our state, such recoupment

is not allowed on leases under seal. In Price s Ex'rs v.

Reynolds, 10 Vroom 171, in an action of covenant for rent on

a lease under seal, the defendant pleaded, by way of recoup-

ment, a breach of covenant on the part of the landlord ; this

was held not to be admissible in this state under section 129

of the Practice act, which confines the right of recoupment to

actions on contracts not under seal. In this case, therefore,

the only remedy that the tenant has is by a separate action

for the breach of the covenant for quiet enjoyment, if the facts,

on a fuller hearing and investigation, shall warrant the conclu-

sion drawn from those now presented that there has been an
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eviction, and not a surrender by operation of law, and the full

consent of the parties.

On the express stipulation in the contract made by these

defendants as sureties, that if Abbott should not punctually

pay the rent as the several instalments became due and pay-

able, immediate recourse might be had and made to them by

demand, suit, or otherwise, without prior proceedings against

said Abbott, and that their liability should continue according

to the terms thereof so long as the liability of the lessee

should continue; these sureties' liability is co-extensive with

that of the principal debtor. If he has no defence in this

action for the rent due before the eviction, they can have

none.

The rule will be discharged.

STATE, EX EEL. HENRY T. FAIRBANKS, v. PATRICK SHERI-

DAN, COLLECTOR OF UNION COUNTY.

1. Within the act of June 10th, 1799, " to describe, apprehend and

piuiisii disorderly persons," sentence to imprisonment in the county

jail is illegal and void.

2. Justices' fees cannot be recovered of the county on such a commitment.

3. When no work-house exists, either by erection, purchase, or designa-

tion of a part of the county jail, the act against disorderly persons is

not enforceable, and prosecutions cannot be had, or fees paid under

the act.

On application for mandomus to compel the respondent, as

county collector of Union county, to pay to the relator, a

police justice in the city of Elizabeth, certain fees and costs

for services under the act concerning disorderly persons.

Rev., p. 306.

Argued at June Term, 1881, before Beasley, Chief

Justice, and Justices Scudder, Knapp and Reed.

For the relator, Robert E. Chetwood.

For the respondent, Gilhooly & Marsh.
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The opinion of the court was delivered by

Knapp, J. An alternative mandamus was, at the relator's

prayer, directed to the collector of Union county, to compel

payment of certain fees and costs claimed of the county. The

relator acted as a police justice in the city of Elizabeth, and

the services for which this demand is made, were rendered

by him between May, 1873, and April, 1875, in various

trials and convictions uuder the act concerning disorderly

persons. Bev., p. 306. He asks to be paid, for one hundred

and forty-two convictions, the fees prescribed by supplement

to the act constituting courts for the trial of small causes,

passed April 6th, 1871. Rev., p. 565. The respondent, in

his return to the writ, resists the mandate to pay on two

grounds formally averred in the return.

First, that the legally prescribed fees are payable to justices

of the peace only, and that relator is not such officer, but a

police justice of the city of Elizabeth, and consequently not

entitled to such fees.

Second, that the convictions and commitments by virtue

whereof the relator claims the money from the county col-

lector, were illegal and void convictions and commitments, in

that the relator, as police justice, sentenced and committed

the several persons mentioned in the schedule to the writ to

imprisonment in the county jail or work-house of the county

of Union, when there was no work-house in said county

•during the period in which said convictions were had and

•commitments made. To both these matters pleaded, the relator

has demurred.

I shall pass to the second ground pleaded in bar of the

relator's claim to payment, for in that is found, as I think,

a legal answer to the right asserted by the relator.

The essential facts admitted by the demurrer are, that the

•convictions and commitments for which fees are claimed, were

judgments of imprisonment in the county jail or work-house

•of Union county, and that there was no work-house in the

county at the time; the sentences were, therefore, to impris-

onment in the county jail.
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The act of June 10th, 1799, {Nix. Big. 1007,) entitled

" An act to describe, apprehend and punish disorderly per-

sons," marked out the procedure and prescribed the punish-

ment to be inflicted in the case of diso7'derIy persons. The

third section provides that the justice shall commit such dis-

orderly person, when convicted before him, to the work-house

of the cityf town or county, there to be kept at hard labor for

any time not exceeding three calendar months.

The legislature, early in 1799, made provision by law for

the purchase or erection of work-houses in all the counties of

the state, by the boards of chosen freeholders of the several

counties ; and, subsequently, by an act passed March 4th,

1847, {Nix. Dig. 1057,) such boards were authorized to set

apart a suitable space in the common jail of the county as a

work-house, in order to carry out the intent of the original

act. The work-house, as well as the jail, is a place of im-

prisonment, but the two were intended to be entirely distinct.

They were under different government, and were devoted to

different classes of prisoners, under different management and

discipline.

A commitment to the county jail for disorderly conduct

has no authority under the act of 1799. A jail is not a work-

house, nor does it stand in its stead under that act ; but the

relator urges that, having the authority which the law gives

to justices of the peace conferred upon him, he had jurisdic-

tion of the subject matter and of the parties; and that the

sentence to imprisonment in the county jail was an irregu-

larity merely, and cannot be inquired into or questioned here.

The fault of such judgment and sentence is of a graver char-

acter. We consider it as absolutely void, everywhere, and

for all purposes—as much so as a sentence to a term in the

state prison, or to banishment. A commitment precisely like

this was held to be void in State v. Ellis, 2 Butcher 219. The

proceeding was upon habeas corpus, before Chief Justice

Green. The petitioners were in prison, under a warrant of

commitment issued by a justice of the peace, under the same
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act. The warrant ordered their imprisonn)ent in the county

jail. No part of the jail had been converted into a work-

house, and the Cliief Justice treated the warrant of commit-

ment, for that reason, as a nullity, and ordered the prisoners*

discharge, as unlawfully imprisoned.

The law requires a conviction and a commitment, with a

bill of particulars of the justice's costs annexed, as a condition

precedent to the right to demand payment of the county col-

lector. Rev., p. 566, § 141. The commitment should be

such as the justice has jurisdiction to issue, and not a merely

void instrument having that form.

Jurisdiction to try and punish offenders under the act, is

conferred, generally, upon all justices of the peace; but it

seems entirely plain that, in those counties, towns and cities

where no work-house has been established, there is no mode
in which the law against disorderly persons can be enforced,

and, in such localities, cognizance cannot be taken of such

cases. A prosecution can reach no possible judgment, and

must inevitably end in entire failure, save in the creation of

expense. The law itself there is practically as devoid of force

as a law which forbids an act, but provides no penalty for its

commission.

Union county was in a situation to preclude all possibility

of conviction and punishment, when the relator went through

the form of pi'osecuting disorderly persons. No legal judg-

ment to punish was possible, and the proceedings, which

could have no other end or aim than an illegal punishment,

wei-e all unauthorized, and could not found a legitimate claim

to fees.

The question whether the provisions of the supplement to

the Small Cause act, passed April 6th, 1871, {Rev., p. 565,)

regulating fees of justices of the peace in criminal cases,

applies to police justices in Elizabeth, is not free from doubt.

Its discussion, however, is not necessary in this case, and

could serve no public purpose, as subsequent legislation has

made explicit provision for the fees of police justices. Pamph.

L. 1880, _p. 132.
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The respondent's plea above considered, presents a full

answer to the matters contained in the writ, and tiie demurrer

should be overruled.

ALLAN L. McDERMOTT v. THE EVENING JOURNAL ASSO-

CIATION.

1. An action for libel will lie against a corporation.

2. The publication of a statement made by a justice of M'hat had been

said by persons applying to him for a warrant, which statements do

not appear in any affidavit nor were made as part of a hearing, are

not privileged.

3. Separate publications made concerning the plaiiitiflj which are not

themselves actionable, are admissible in an action for libel.

4. If they are actionable, it seems that they are still admissible whenever

the question of malice in fact is to be left to tlie jury.

This action was brought against a corporation i)ublishing

'''The Evening Journal," a newspaper published in Jersey

City, to recover damages resulting from the publication of an

alleged libelous article concerning the plaintiff.

The record brought up by this writ of error contains a

judgment upon a verdict taken at the Hudson Circuit, with

certain exceptions sealed at the trial.

Argued at June Term, 1881, before Beasley, Chief

Justice, and Justices Scudder, Kxapp and Reed,

For the plaintiff in error, G. Collins.

jL. L. McDermoit, in pro. pers.

The oj)inion of the court was delivered by

Reed, J. Upon the close of the plaintiff's case at the Cir-
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•cuit, a motion was made that the plaintiff be non-suit, which

motion was overruled.

To this refusal an exception is sealed, and upon it error is

assigned. The points presented below and again here, upon

which the non-suit was moved, were three : First, that the

article published was not libelous; second, that it was the

proceedings of a court and privileged, and third, a corpora-

tion is not responsible in an action for a libelous publication.

As to the first point, the article was clearly libelous. It

charged that the plaintiff, an attorney-at-law, went with others

to a silk factory to search for stolen goods, and while there

falsely personated a constable and read a warrant, which, as

constable, he pretended to execute. A more disgraceful pro-

ceeding could with difficulty be charged, and it needs no state-

ment of the elements of a libel to perceive at once that this

article was libelous.

The second point taken is grounded upon the rule that

reports of judicial proceedings are privileged.

It is true that fair reports of the proceedings taken in a

<;ourt, published without material addition or suppression of

facts, are entitled to this privilege. The advantage to the

public arising from the publicity of such proceedings is so

great that the occasional inconvenience of the citizen must

yield to the general good. Curry v. Walter, 1 Bos, & Pul.

525 ; Wason v. Walter, 38 L J. Q. B. 34.

The publication now in question purported to be the par-

ticulars of a complaint made ex 'parte before a justice of the

peace, for the purpose of obtaining a warrant against the par-

ties who made the search for stolen goods. No warrant was

issued nor any subsequent action taken against the plaintiff.

Whether a published account of an ex parte proceeding

which is preliminary to an investigation still unfinished, is

privileged, has been the subject of much judicial discussion

-and ruling. The weight of authority in the English courts

is against the privilege whenever the matter is still pending

in any shape. The reason assigned is that such publications
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tend to a prejudgment of the case and a poisoning of the

sources of justice. StarJcie on Libel 189, 191.

Lord Cockburn, however, in the case of Wason v. Walter,

supra, said obiter, that another test might be applied to such

publications to determine their character, namely, whether it

was an honest report of what had taken place, published sim-

ply with a view to the information of the public, and innocent

of an intention to do an injury to the reputation of the person

affected.

Whenjever an ex parte proceeding has terminated either by

a failure to arrest or by a discharge of the defendant and there

is an end of the prosecution, and so no injury can arise from

its tendency to prejudge the cause, the publication seems to be

privileged. Lewis v. Levy, E., B. & E. 37.

The difficulty in the present case exists in the fact that it is

impossible to bring the present publication within this princi-

ple. It was not a report of even an ex parte proceeding. The

only parts of the proceeding appearing, namely, the affidavit

and warrant, do not even mention the name of the plaintifip.

"^1 he article was written up from loose statements made by the

justice to the reporter of what had previously been said by

certain persons in his office, not under oath, and no more a

part of any judicial proceeding than is the talk of a crowd

around the door of a court-house discussing the merits of a

case on trial within.

The third point raised a fundamental objection, as it chal-

lenged the right of any person to bring an action for libel

against a corporation.

This view is not without considerable judicial support. There

was an early impression that inasmuch as malice was an element

in every libel, and as it was thought that a corporation was an

entity without mind, so no bad mind or malice could be

attributed to a corporate body. This was the view taken by

Baron Alderson in the case of Stevens v. Midland Coun-

ties Railioay Co., 10 Exch. 352, a ease decided as late as the

year 1854. It was an action for malicious prosecution.

The same view was taken by some of the courts in this
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country. lu the case of Ch'dds v. Bank of the State of

Missouri, 17 3Io. 213, decided in 1852, it was held that ai>

action for malicious prosecution would not lie against a corpo-

ration, because it was incapable of malice.

In the case of Owsley v. Montgomery and West Point

R. R. Co., 37 Ala. 560, decided in 1861, it was held that

while an action for false imprisonment would, an action for

malicious prosecution would not, lie against a corporation.

The distinction was drawn between acts creating liability

without regard to motive, and conduct, which, without motive,,

creates no liability.

The expressions in the opinions in these cases exhibit the

strength of the sentiment against the possibility of holding a

corporation responsible in any action in which malice was an

element.

I do not think that this view has the countenance of the

correct application of legal rules or is now supported by the

weight of authority. The great and increasing space filled by

corporations in our present commercial and industrial life

;

the fact that they enter into contracts and become tort-feasors^

that they transact business for profit in like manner as natural

persons, makes it seem desirable that they should, like natural

persons, answer for their acts. An individual who publishes

a newspaper and libels another, must respond. Why should

not a corporation, with the power conferred by an aggrega-

tion of capital and energy, be equally responsible ? Certainly

the reasons for a discrimination in favor of the latter should

be substantial, not technical.

I think that there is no reason why there should exist any

immunity for corporations for malicious torts. For all torts

not malicious, it is held, by a uniform line of cases, I think,

without a single exception, that a corporation is responsible.

Add. on Torts 1117; Cooley on Torts 119.

The reason assigned, in some cases, as I have already ob-

served, for the exception of malicious torts from the general

rule, is, that a corporation has no soul or mind. But it is
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•obvious that mind, in its legal sense, means only the ability to

will, to direct, to permit, or assent.

A corporation exerts its mind each time that it assents to

the terras of the contract.

It is true that the corporate mind must gain expression in

accordance with the method provided by its charter, and must

be exercised upon a matter M'ithin the range of its corporate

authority. It is equally true that it must act tlirough the

intervention of agents ; but if the agent's act is induced by a

direction given by the corporate will, either by a direct order

to do the act, or an order to do some other act which com-

prises in its execution the doing of the act, then the corpora-

tion is answerable in the same manner that any otlier prin-

•cipal, under like conditions, is responsible for the acts of his

servant.

The corporation is considered as a principal, and its respon-

sibility for the torts of its servant is the responsibility imposed

upon every master for similar acts. The line dividing the

class of torts which does, from the class which does not, burden

the principal with a responsibility for their results, is drawn

by Judge Cooley, in his work on Torts, p. 120, and by Mr.

Justice Depue, in his opinion in the case of Brokaw v. N. J.

R. R. and Trans. Co., 3 Vroom 328.

The only matter which concerns us at present, is the fact

that this responsibility of corporations to answer for the torts

of their servants does exist. In view of such responsibility,

if we consider the law of libel in one of its pliascs at least, it

is impossible to suggest a reason why a corporation as princi-

pal should not answer for the publication of a libel by its

agent. I allude to the class of libels in which the existence

of malice is legally implied. This class includes all such

injurious publications as are not privileged, and for which no

excuse or justification can be shown by the defendant. The

term malice, as ap})lied to this class of libels, means simply

an intent to do the wrongful act without legal excuse. No
•state of mind need be shown in the trial except a mind which

directly or indirectly ordered the act which is injurious; and
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this is the ground, and the sole ground, upon which the lia-

bility of a corporation to answer for other torts rests.

Upon tlie principle of respondeat superior, an individual

master is responsible for the libelous acts of his servant, com-

mitted while acting in the line of his employment, although

the master was entirely ignorant, in fact, of his servant's act.

Here the law imputes to the principal the intent of the agent

to do the act, and from the intent raises the implication of

malice. In this instance, the liability of the master seems to

arise from his negligence in the selection of his servant, and

motive has no influence upon the presence or absence of

responsibility.

Admitting, then, the responsibility of corporations for the

acts of nonfeasance and misfeasance of their servants, it seems

impossible to discriminate between this character of libelous

publication, where malice is a legal inference, and any other

tort. This conclusion has the sanction of judicial recognition

in the case of Whitfield v. S. E. Railway Co., E.,B.&E. 115.

As already appears, the libel, for damages for the publication

of which the present action is brought, is within this class of

libels, there being no legal justification, and malice is legally

implied from the fact of its publication.

I am convinced, however, that the responsibility of corpo-

rations is not limited to a publication of this class of libels.

If it were essential to prove express malice, I do not see why

a corporation cannot be fixed with a malicious intent in the

same manner as any other principal. If the corporation has

the mind to order a wrongful act so as to incur responsibility^

I think it is possible for it to have knowledge that the act ia

illegal, and that it will injure another ; and that will consti-

tute malice.

In the case of Whitfield v. *S'. E. Railway Co., supra^

Lord Campbell expressed a strong conviction that express

malice could be proven against a corporation. In a later

case, the question directly arose in an action against a corpo-

ration for wrongfully and maliciously placing and running

their stages so as to obstruct and interfere with those of the
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plaiutiff. It was held that the action was well laid against

the company. Green v. London General Omnibus Co., 7 C.

B. {N. S.) 290.

But the question whether malice can be proven against a

corporation, in this state, is at rest in this court^ since the

decision in the case of Vance v. Erie R. R. Co., 3 Yroom

334. It was an action for malicious prosecution—an action

in which the showing of express malice is part of the plain-

tiff's case. It was held that the action would lie.

I do not perceive that there was error in the refusal of the

court to non-suit.

Another error assigned is, that the trial judge admitted

other articles published previously to the one in suit, which

criticised unfavorably the appointment of the plaintiff to the

office of corporation attorney of Jersey City. It is contended

that the admission of these articles was erroneous, under a

rule enunciated by many courts, that proof of distinct slanders

and libels cannot be shown, because it is impossible to pre-

vent a jury from assessing damages, not only for the one in

suit, but for all proven. Frazier v. JlcClosl'ey, 60 N. Y.

337 ; Bodwell v. Swan, 3 Pick. 376 ; Leonard v. Pope, 27

Mich. 145.

The rule as stated, has not received the uniform approval

of the courts of this country. State v. Riggs, 39 Conn. 498

;

Steams v. Cox, 17 Ohio 590.

In England there was, for a time, a tendency toward the

exclusion of all separate libels in all cases. Defries v.

Bavis, 7 C. & P. 112.

But whenever the presence of express malice is involved

in the cause, the rule is now stated to be that separate libels

are provable as showing the malicious motive of the defend-

ant. Pearson v. Lemaitre, 5 M. & G. 700 ; Barrett v. Long,

3 H. L. Cas. 395.

The jury should be told that they must not give damages

for such separate libels or slanders, because they might be the

subject matter of a separate action. But the omission of the
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judge to give such a caution is not misdirection. Darby v.

Ousely, 1 R. & N.l.

Mr. Odgers, in his concise digest of the law of libel and

slander, states the rule in the English courts now to be this

:

Whenever the intention of the defendant is equivocal ; when-

ever the question of malice or bona fides is properly about to

be left to the jury, evidence of any previous or subsequent

libel is admissible. But it is perceived that the rule which

excludes, in any event, rests ^pon the ground that they may
be the subjects of separate actions. Whenever, therefore, the

separate publications are not actionable, the rule is inoperative.

This was the character of the separate articles admitted in this

case. They contained observations upon an appointment to

a public office, which observations were within the limit of

legitiinate criticism.

I find no error in the record, and the judgment is affirmed,

with costs.

BALDWIN V. FLAGG AND WIFE.

1. Nz parte affidavits may be used for the purpose of obtaining a rule to

show cause, but are not competent to prove the facts necessary to sup-

port a motion not ©f course, or to be read on the hearing of a rule to

show cause depending on facts extrinsic the record ; such facts can

only be brought before the court by depositions taken on notice.

2. The practice of taking affidavits ex parte, to be used on the argument

of a motion, is peculiar to the Court of Chancery, and has never been

adopted in the courts of law.

3. A residence or place of abode in this state of a temporary or perma-

nent character, at which a summons might lawfully be served, is the

condition on which process of attachment cannot be issued. If a

debtor has not, at the time the writ of attachment is issued, such a

place of abode that a summons could be served at it, he is a non-resi-

dent within tiie meaning of the statute, and may be proceeded against

by attachment.

4. The residence of the wife may be in one place or jurisdiction, and that

of the husband in another place or jurisdiction. But wliere the hus-

band and wife are living together as members of one family, the
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residence of the husband is considered in law as the residence of the

wife.

6. The second section of the act of March 23d, 1881, {Pamph. L., p. 184,)

which provides "that in all cases where a bond and mortgage has or

hereafter may be given for the same debt, all proceedings to collect

said debt shall be first to foreclose the mortgage ; and if, at the sale

of the mortgaged premises under said foreclosure proceedings, the

said premises should not sell for a sum suflBcient to satisfy said debt,

interest and costs, then and in such case it shall be lawful to proceed

on the bond for the deficiency," is unconstitutional and void as to an-

tecedent obligations.

Ou certiorari to review the decision of the Circuit Court of

the county of Union in matter of attachment.

Argued at June Term, 1881, before Justices Depue, Van
Syckel and Magie.

For the plaintiff in certiorari, A. Q. Keasbey.

Contra, C. S. Titsworth.

The opinion of the court was delivered by

Depue, J. Tiiis writ of attachment was issued out of the

Circuit Court of the county of Union. Motion to set aside

the writ was made and denied in the Circuit, and this writ of

certiorari was sued out to review the decision of the Circuit

Court judge.

The motion was heard in the Circuit, and is presented here-

on affidavits taken ex 'parte, without notice.

The proper practice in such cases is to obtain a rule in the

court out of which the writ is issued, that the plaintiff show

cause why the writ should not be set aside, with leave to take

affidavits, under which depositions may be taken in com-

pliance with sections 219 and 220 of the Practice act. Rev.,p^

882. Ex parte affidavits may be used for the purpose of ob-

taining a rule to show cause, but are not competent to prove

facts necessary to support a motion not of course, or to be read

on the hearing of a rule to show cause, depending on facts ex-

trinsic the record. Such facts can only be brought before the
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court by depositions taken on notice. Dare v. Ogden, Coxe

91; Parker v. Sussex Bank, 3 Halst. 160; Cooper v. Gal-

braith,4: Zab. 219; State v. Gardner, 5 Vroom 329. The
practice of taking afiBdavits ex parte, to be used on the argu-

ment of a motion, is peculiar to the Court of Chancery. If

copies are regularly served, such affidavits may be used in the

Court of Chancery in virtue of the 137th of the Chancery

Rules. Dickinson's Chan. Prec. 35, 338, n. This practice

has never been adopted in the courts of law. The rules of

this court require that all affidavits taken in pursuance of any

rule of court, or to be made use of on any argument or hear-

ing, (affidavits for trial at bar, putting off causes and matters

of course only excepted,) shall be taken on four days' notice,

at least, of the time and place of taking the same, and not

otherwise. Rules of Supreme Court, Nos. 65, 66.

It would probably have been better if the regular course

of practice had been followed in this instance. The examina-

tion and cross-examination of witnesses on depositions taken

in the j)resence of parties or their counsel is the most satisfac-

tory method of presenting facts. But both parties having

used ex parte affidavits without objection, the case will be dis-

posed of as it has been presented.

Process of attachment for the collection of a debt is an ex-

traordinary, and not an ordinary writ. The attachment act

authorizes resort to such a proceeding where the debtor resides

out of this state. Rev., p. 42, § 3. But the use of this writ

when the debtor is within reach of the ordinary process of the

court, is wholly inconsistent with the spirit and design of the

statute. City Bank v. Men-it, 1 Oreen 131. By tlie Prac-

tice act, a summons may be served by a copy served on the

defendant in person two days before its return, or by leaving

it at his dwelling-house or usual place of abode six days be-

fore its return. Rev., p. 855, § 49. Whenever the propriety

of a writ of attachment is in issue, the question is decided on

a comparison of the Practice act, with respect to the service

of writs of summons, with the provisions of the attachment

act.

Vol. XIV. 2

1
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Pei-rine ads. Evans in this court (6 Vroom 221,) and Stout v.

Leonard in the Court of Errors, (8 Id. 492,) have placed this

subject on a rational basis. A debtor may have his domicile

in another state, and yet be exempt from {)rocess of attach-

ment ill this state. He may be in the habit of coming into

this state so frequently and openly, that a creditor by watch-

ing an opportunity, may obtain personal service of process

upon him, and still he will be liable to process of attachment.

A residence or place of abode in this state of a temporary or

permanent character, at which a summons might lawfully be

served, is the condition on which process of attachment cannot

be issued. If the debtor has not such a place of abode that a

summons could be served at it-, he is a non-resident within the

meaning of the statute, and may be proceeded against by

attachment. Obviously, the time when the writ was issued

iind served is the time as of which the debtor's residence is

material ; and, as was said by the Chancellor in Stout v. Leon-

ard, the creditor and the courts must be guided, in determin-

ing whether the debtor is within the provision of the statute,

l>y the ordinary and obvious indicia of residence, and the

])urposes of the act may not be thwarted by the secret mental

resolves or intentions of the debtor on the subject of his

domicile.

The writ of attachment was issued against the husband and

•wife as non-resident debtors. The motion to set aside the writ

is made on behalf of the wife.

As* a general rule, the legal residence of the wife follows

that of her husband. Hackettstown Bank v. Mitchell, 4

Dutcher 516. There may be circumstances under which the

residence of the wife may be in one place or jurisdiction and

that of the husband in another place or jurisdiction. But

where the husband and wnfe are living together, members of

one family, the residence of the husband is considered in laAV

a.s the residence of the wife. Greene v. Greene, 11 Pick. 409
;

Hrnit v. Hunt, 72 N. Y. 217.

The husband is an attorney and counsellor-at-law of the

city of New York. It appears that for the last five years he
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bas not been in the active practice of his profession. During
that period, he has, with his family, been in the habit, for

eight months in each year, of occupying a house at Sum-
mit, in the county of Union, the title to which is in his wife,

and spending four months, in the winter, in New York city,

having no home or residence there, except rooms in a hotel or

boarding-house, where he and his wife boarded. He testifies

that he has often voted at Summit, has been assessed, and

has paid personal and poll taxes there, and that for the last

four years he has had no other residence or place of abode.

The wife's affidavit is to the same effect ; and the affidavits of

several persons residing at Summit, showing that they re-

garded the defendant and her husband as residents of Sum-
mit, have also been produced.

The affidavits submitted by the defendant may make out a

prima facie case of a residence by the defendant and her hus-

band at Summit—a place of abode within the meaning of

the Practice act—down to the end of the summer of 1880.

But they do not meet the case made by the plaintiff in the

affidavits he has submitted.

The defendant and her husband left the house at Sum-
mit in November, 1880, and after that time lived in New
York city, boarding. They were living there when the writ

was issued. The furniture was left in the house, and in

charge of a man who lived in the house. The affidavit for

the attachment was made March 24th, 1881. The writ was

issued March 25th, and served March 26th.

The plaintiff's attorney testified that he had filed a bill to

foreclose the mortgage on the premises at Summit, given to

eecure the bond, the indebtedness on which is the foundation

of this writ ; that he visited the premises on the 14th of

March, to ascertain whether subpoena in the foreclosure suit

could be serv'^ed there ; that he found the house unoccupied

and closed; that on inquiry he learned that the key of the

house was to be found next door ; that he found the key in

the possession of one Hearn, who said he had been coachman

for the defendants, and then had charge of the premises,
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watching them ; that Hearn got the key, entered the house by

a back door, and let him in at the front door; that the house

had every appearance of being closed, unoccupied and unused
j

that the furniture in some of the rooms was huddled together

and covered over with sheets ; that the bedsteads had nothing

but uncovered mattresses on them ; that in the kitchen there

was a bed, which Hearn told him he slept in while watching

the house; that the tank for the supply of water for the bath-

room and bed-rooms was empty; that the blinds were drawn

in and tightly closed, and everything indicated that the house

had been unoccupied for a long time.

Tiie affidavit of James Long, a furniture dealer at Summit,,

states that on the 23d of March, Mrs. Flagg saw the deponent

at his store, and asked him if he would take her furniture to^

store in his place, saying that she thought of renting her place

for the season, and that he was engaged on the 23(1, 24th and

25th of March, in packing the furniture for that purpose.

It further appears, by the affidavits, that the husband voted

at an election in the city of New York on the 2d of Novem-
ber, 1880, and that, by the laws of New York, no one is a

qualified voter unless he has been an inhabitant of the State

of New York for one year next preceding the election, and

for four months a resident of the city and county of New
York, and, for thirty days next preceding, a resident of the

election district in which he casts his vote ; and that, to regis-

ter as a qualification to vote, these facts as to residence must

be sworn to.

On this presentation of facts, the court below decided that

the defendants had not, at the time this writ was issued, an

actual residence, a place of abode, in this state, within the

meaning of the statute. I think the decision was justified by

the proofs. If, on a re-examination of the facts here, the cor-

rect result was in doubt, the order of the court would be

affirmed ; for, on a review of a decision presenting a mixed

question of law and fact, the conclusion of the court below on

the facts must be plainly erroneous to warrant a reversal on

the ground that questions of fact were erroneously decided.
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Anotlier groimd taken by counsel for setting aside this writ

is, that this action was not properly brought.

The debt for which the attachment issued is upon a bond

which is also secured by a mortgage. When the affidavit was

made, a suit was pending in the Court of Chancery for the

foreclosure of the mortgage.

By section 2 of an act of the legislature, passed March

23d, 1881, it is provided, "that, in all cases where a bond

and mortgage has or hereafter may be given for the same

debt, all proceedings to collect said debt shall be first to fore-

close the mortgage; and if, at the sale of the mortgaged

premises under said foreclosure proceedings, the said premises

should not sell for a sum sufficient to satisfy said debt, inter-

est and costs, then, and in such case, it shall be lawful to pro-

ceed on the bond for the deficiency." Section 3 provides

that if, after the foreclosure and sale of any mortgaged

premises, judgment be recovered in a suit on the bond for any

balance of debt, such recovery shall open the foreclosure and

sale of the said premises, and the person against whom the

judgment has been recovered may redeem the property by

paying the full amount of money for which the decree was

rendered, with interest, to be computed from the date of said

decree, and all costs of proceedings on the bond, provided

that a suit for redemption is brought within six months after

the entry of such judgment. Pamph. L. 1881, p. 184.

The bond and mortgage in this case were executed and de-

livered on the 26th of August, 1880, and the money secured

by them was payable on demand, with interest. The bond

and mortgage were subsisting contracts when the act of 1881

was passed.

The act of 1881 is, in terms, retrospective. It applies to

bonds and mortgages theretofore as well as thereafter made.

If it is valid as to antecedent contracts, this suit was prema-

turely brought, and no objection has been made to the mode

in which the question has been raised.

The state constitution prohibits the enactment of any law

which impairs the obligation of contracts, or deprives a party
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of any remedy for enforcing a contract wliich existed when

the contract was made. Const. N. J., art. IV., § 7, p. 3.

The effort to draw any definite line of demarcation between

a law affecting the obligation of a contract and one relating

to the remedy upon it, within this constitutional provision, is

impracticable. Rader v. Southeastei'ly Road District, 7 Vroom

273, stands on the outermost limit of the legislative power over

remedies upon contracts which existed when the contract was

made. There, the legislature repealed an act creating a muni-

cipal body which had no property, whose franchises consisted

in the power to execute certain public improvements, and to

make assessments to defray the costs and expenses thereof^

and substituted in its place another municipal body, having

exactly the same functions and powers, and imposed upon the

latter body the obligation to complete and carry out the con-

tracts made by its predecessor, and to i)ay all just debts con-

tracted by the former body. Contracts, and the remedies

upon them, existing under the original act, were retained

unaltered, except that such contracts were to be executed by

one set of public officials instead of another. Whether the

plaintiff sought his remedy ou his contract by action against

the artificial body which made the contract, or the one which

had been put in its place, was a matter of indifference, affect-

ing only the formal party to his suit ; and his judgment^

when recovered, was of precisely the same value.

The Chancellor, in Newark Savings Institution v. Forman,

6 Stew. 436, sustained the constitutionality of the first section

of the act of 1880, [Pamph. L., p. 255,) on the same ground

—

on the ground that that section only deprived the Court of

Chancery of a jurisdiction to enforce legal obligations con-

ferred upon it by statute, which was concurrent with the

remedy at law, and left unimpaired the remedy by action in

the courts of law, which was of the same character, and

equally efficacious. The application was for a decree for the

deficiency against the obligor and tb.e assignor of the mort-

gage, who had guaranteed its payment.

• The most cursory examination of the act of 1881 will dis-
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close that its constitutiouality cannot be affirmed under either

of the cases cited. Its purpose and intent were obviously to

confer upon the obligor named, in a bond secured also by a

mortgage, a substantial advantage he did not have before the

act was passed. Upon such an obligation, the obligee, prior

to this act, had two remedies, the fruits of which were entirely

different. He might enforce the lien of the mortgage upon

the mortgaged premises by a suit for a foreclosure, and also

sue on the bond, and recover a judgment in personam, enforce-

able by an execution and levy on all the property of the

obligor, real and personal. This suit he might bring as soon

as the bond became due and payable. Such a suit, by the

act of 188], is postponed until a decree of foreclosure and a

sale of the mortgaged premises under it shall be obtained.

The act, in effect, enlarges the time for the payment of the

bond—the performance of the condition upon which it was

made, for the indefinite period during which the foreclosure

suit and the proceedings to effect a sale of the mortgaged

premises may be pending.

The obligation of a contract is synonymous with the ability

to enforce its performance. It consists in the power and effi-

cacy of the law which applies to and enforces performance of

it, or an equivalent for non-performance. Thus, if a party

contracts to pay a certain sum on a certain day, the contract

binds him to perform it on that day, and this is its obligation.

2 Story on Const., § 1378. It is perfectly clear that any law

which enlarges, abridges, or in any manner changes the inten-

tion of the parties, resulting from the stipulations in the

contract, necessarily impairs it, and the manner or degree in

which this change is effected can in no respect influence the

conclusion. Any deviation from its terms, by postponing or

accelerating the period of performance which it prescribes,

imposing conditions not expressed in the contract, or dis-

pensing with the performance of those which are part of the

contract, however minute or apparently immaterial in their

effect upon it, impairs its obligation. 2 Story on Const., §

1385. " The obligation of a contract, in the constitutional
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sense," says Mr. Justice Field, " is the means provided by law

by which it can be enforced—by which the parties can be

obliged to perform it. * * * * Any authorization of the

postponement of payment, or of the means by which such

postponement may be effected, is in conflict with the consti-

tutional inhibition." Louisiana v. New Orleans, 102 U. 8.

206.

A legislative act which enlarges the time for the perform-

ance of an existing contract for a definite or indefinite period,

however short, would plainly impair the obligation of the

contract. This is the exact import of the act of 1881. It

enlarges the time for the payment of the money secured by

the bond beyond the period named in it for payment, and

postpones the default of the obligor until the remedy on the

collateral security of the mortgage is exhausted. In the

present case, the act, if valid, converted a bond conditioned

to pay an entire sum of money on demand into a contract to

pay the deficiency after a decree of foreclosure and the sale

of mortgaged premises.

The act not only postpones the obligee's remedy on his

bond until the foreclosure proceedings are terminated, but

has also impaired the value of the mortgage security by sub-

jecting the purchaser's title to conditions of redemption after

sale, which must diminish the vendible value of the mort-

gaged premises.

We think the act of 1881, as applied to antecedent obliga-

tions, clearly in violation of the constitutional prohibition

referred to.

The order under review should be affirmed, with costs.
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STATE, EX REL. MOUNT PLEASANT CEMETEEY COMPANY,
V. PATERSON, NEWARK AND NEW YORK RAILROAD
COMPANY, AND NEW YORK, LAKE ERIE AND WESTERN
RAILROAD COMPANY.

1. Though a writ of mandamus will lie at the instance of a private indi-

vidual against a corporation, to compel performance of a duty enjoined

by its charter, to be executed for the benefit of the relator, or the class

of individuals to whom he belongs, the allowance of the writ in such

cases must be controlled by the fundamental principle that it is the

absence of an adequate legal remedy that gives the court jurisdiction

to proceed by mandavms. Two things must concur—a specific legal

right, and the absence of an effectual legal remedy.

2. The charter of the Paterson and Newark Railroad Company author-

ized the company to construct its railroad along the Passaic river, from

Belleville to Newark, and to acquire the rights of the shore-owners by

purchase or condenmation, with a proviso that in passing by the lands

of the Mount Pleasant Cemetery, the said railroad should be con-

structed entirely outside, and to the east, of the present stone wall em-

bankment of the cemetery grounds, and near the line of high water in

said Passaic river ; and that before entering upon the said lands, the

said railroad company should enter into an agreement with the Mount

Pleasant Cemetery Company to construct a suitable stone wall, not less

than six feet high, on the line between said railroad and the cemetery

grounds. The company located its road outside of the line indicated,

and, before it commenced the construction thereof, executed and deliv-

ered to the cemetery company, a bond in tlie penal sum of $30,000,

conditioned to construct a wall in compliance with the charter, within

three years. On application for a mayidamiis to coKipel the company

to build the wall

—

Held—
1. That it was the legislative purpose to secure to the relator a satisfac-

tory location of the railroad, and an agreement for the erection of a

wall—to be enforced in the usual method by which contracts may be

enforced, by action at law or by bill for specific performance ;
and

that the specific duty imposed on the company by its charter in this

respect had been fully performed.

2. That the relator had adequate legal remedy on the contract, and

that, if that remedy had become inefficacious, by reason of delay and

the intervening insolvency of the obligor, the relator could have no

relief by mandamus.

On application for a writ of alternative mandamus.
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The Mount Pleasant Cemetery Company was chartered in

1844. Said charter and any supplements are regarded as in

evidence, {pro ut the same.) Pamph. L. 1844,^. 19.

The charter and supplements thereto of the Paterson and

Newark Railroad Company are also regarded as in evidence,

[pro ut the same.) Pamph. L. 1864, p. 663; 1866, j^p. 86,

880; 1871, p. 979.

The railroad track of said Paterson and Newark Railroad

Company was constructed by said company in front of said

cemetery grounds, below high-water mark in Passaic river,

and there now exists. Such construction was completed

during the years 1866 and 1867.

Prior to such construction, said Paterson and Newark Rail-

road Company made its bond to the Mount Pleasant Ceme-

tery Company, [prout the same.) Said bond is dated August

17th, 1866, and is in the penalty of $30,000. Its condition

recites that, by a supplement to the charter of the railroad

company, it was required, before entering on the lauds of said

cemetery company, to enter into an agreement with said ceme-

tery company to build a suitable stone wall, not less than six

feet high, on the line between said railroad and said cemetery

grounds ; that the railroad company were about to enter upon

said lands, and had agreed, and did thereby agree to construct

said stone wall within three years ; and it then provides that

if the said railroad company, or their successors or assigns,

should and did well and truly construct, within three years

from the date of said bond, a suitable stone wall, not less than

six feet high, above the surface of the ground, with a proper

foundation laid in cement to the water line, and that part

above said line to be laid in good lime and sand mortar, the

line of said wall to be designated by said cemetery company,

then the obligation was to be void, else to remain in force.

September 8th, 1868, the Paterson and Newark Railroad

Company made and delivered a lease of their railroad and

franchises to the Erie Railroad Company, which thereafter

occupied and operated the same.

In 1870, the said The Paterson and Newark Railroad Com-
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pany became insolvent ; insolvent proceedings against the same

were thereupon instituted in the Court of Ciiancery of New
Jersey, and a receiver of the property and franchises thereof

appointed by said court, under and in pursuance of the act

entitled " A supplement to an act to prevent frauds by incor-

porated companies," approved April 15th, 1846, which sup-

plement was approved March 17th, 1870, {pro ut tlie same,

Pamph. L., p. 55,) and such proceedings were thereupon had

in said court, in pursuance of the last-mentioned act, that

afterwards, by the order of said court, a sale of the property

and franchises of the said The Newark and Paterson Railroad

Company was made to Louis D. Rucker and others, which

sale having been confirmed by said court, a deed of convey-

ance of said property and franchises was executed and deliv-

ered by the said receiver to the said purchasers on the 2d day

of November, 1871.

The said Rucker and others, purchasers of said property

and franchises, within six months after said sale, and on the

16th day of January, 1872, and by virtue and in pursuance

of the last-mentioned act, accepted the charter of the said The

Paterson and Newark Railroad Company, whose property and

franchises they had purchased, under the corporate name of

The Paterson, Newark and New York Railroad Company,

and made a certificate to that effect, bearing date the day and

year last aforesaid, and filed the same, pursuant to the last-

mentioned act, on the 19th day of January, 1872, and there-

upon became a corporation by the name of " The Paterson,

Newark and New York Railroad Company," which now

holds the property and franchises, subject to the said lease to

the Erie Railway Company.

The Erie Railway Company became insolvent in 1875, a

receiver of its property and franchises was duly appointed, a

mortgage on its said property and franchises was foreclosed^

and a sale thereof afterwards had and made, and the purchas-

ers of the said property and franchises, including said lease,

formed and organized a new corporation under the charter of

the said The Erie Railway Company, in pursuance of the
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statutes in such case macle and provided, by the name of " The
New York, Lake Erie and Western Railroad Company."

The said certificates of organization of the said companies

60 as aforesaid organizc-d, are to be considered in evidence,

and may be referred to, if necessary, on the argument of the

rule to show cause.

It is admitted that no demand was made by said cemetery

company for the erection of said wall, nor any proceedings

taken to enforce said bond until the year 1878, or thereabouts.

Nor before that time was any notice given to the Erie Rail-

way Company, its receiver, or to either the Paterson, Newark

and New York Railroad Company, or the New York, Lake

Erie and Western Railroad Company, of the existence or

non-fulfilment of tiie said bond or of the agreement to build

said wall, which has never been built.

It is further admitted that no proof exists of the designa-

tion of any line of said proposed wall being ever made by

said cemetery company.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the relator, John W. Taylor.

For the respondents, C. Parker.

The opinion of the court was delivered by

Depue, J. The relator is the owner of a plot of ground

used for cemetery pur[X)ses, lying upon the banks of and ad-

jacent to the Passaic; river, a tidal stream.

The Paterson and Newark Railroad Company was incorpo-

rated by a special act of incorj^oration, passed February 22d,

1866. Pamph. L., p. 86. The company was authorized to

•construct its railroad along the Passaic river, from Belleville

to Newark, and to acquire the rights of the shore-owners by

purchase or condemnation. In constructing its railroad be-

tween Belleville and Newark, the track was laid in front of
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the cemetery grouuds below high-water mark. Tlie legal

effect of this part of the company's charter was adjudged by

the Court of Errors in Stevens v. Paterson and Newark R. R.

Co., 5 Vroom 532.

The road was built in 1866 and 1867. Financial embarrass-

ments and insolvency having intervened in 1^70, the prop-

erty and franchises of the company, on the 2d of November,

1871, were sold to purchasers who effected a re-organization

of the company under the name of The Paterson, Newark

and New York Railroad Company, pursuant to the act of

March 17th, 1870. Pamph. L., p. 55.

On the 8th of September, 1868, and before the sale under

the insolvent proceedings, the railroad and franchises of the

company were leased and demised to the Erie Railroad Com-

pany. The sale in 1871 was made subject to this lease.

In 1875, the Erie Railroad Company in turn, became in-

solvent, and its property and franchises were sold to purchas-

ers, who re-organized under the name of The New York,

Lake Erie and Western Railroad Company.

The charter of the Paterson and Newark Railroad Com-
pany, in the section granting the powers above mentioned,

contained this proviso

:

" Provided, that, in passing by the lands of the Mount
Pleasant Cemetery, the said railroad shall not encroach upon

the lands thereof which are used for burial purposes in said

cemetery ; but the said railroad shall be constructed entirely

outside, and to the east, of the present stone wall embankment

of the cemetery grounds, and near the line of high water iu

said Passaic river ; and before entering upon the said lands,

t-he said railroad company shall enter into an agreement with

the Mount Pleasant Cemetery Company to construct a suit-

able stone wall, not less than six feet high, on the line between

said railroad and the cemetery grounds."

The relator applies for a writ of mandamus, to be directed

to the Paterson, Newark and New York Railroad Company

—

the successor of the Paterson and Newark Railroad Company

—

and to the New York, Lake Erie and Western Railroad Com-
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pany—the successor of the Erie Railroad Company—com-

manding them or one of them to build or construct a suitable

stone wall, not less than six feet high, on the line between the

railroad and the cemetery grounds of the relator.

A writ oP mandamus will lie at the instance of a private in-

dividual against a corporation, to compel j^erformance of a

duty enjoined by its charter to be executed for the benefit of

the relator or the class of indiv'duals to whom he belongs.

The allowance of this writ to compel a company to treat for

the purchase of lauds—to issue a warrant for a jury to assess

damages—to build bridges, to provide water-ways and the

like—are instances of such a use of the writ. Reock v.

Mayor, &c., of Newark, 4 Vroom 129; Rex v. Prop, of Not-

tinyham Wate)^ Works, Q A. & E. 355 ; R^g. v. Birmingham

a Co., 4 Jur. 173 ; Reg. v. E. C. R. R. Co., 5 JrJ. 365 ; Reg.

v. N. M. R. R. Co., 2 Railw. Cas. 1 ; Reg. v. N. ct B. R. R.

Co., 4 Railw. Cas. 112 ; Reg. v. Y. & N. 31. R. R. Co., 3 Id.

764; Reg. v. If. & L. R. R. Co., 1 Id. 523. But the allow-

ance of the writ in such cases must be controlled by the

fundamental principle that it is the absence of an adequate

legal remedy that gives the court jurisdiction to proceed by

mandamus. Two things must concur to authorize the issuing

of a mandamus—a specific legal right, and the absence of an

effectual legal remedy. 2 Bill, on Mun. Corp., §§ 665, 686

;

State V. Holliday, 3 Hal'st. 205 ; State, ex rel. Nicholson PavH

Co., V. Newark, 6 Vroom 396 ; State, ex rel. Little, v. Township

of Union, 8 Id. 84; Queen v. Hull and Selhy R. R. Co., 6

Q. B. 70; Moses on Mandamus 176, 178; 2 Redf. on Rail-

ways 279, 286.

The specific legal duty enjoined upon the Paterson and

Newark Railroad Company by its charter, with respect to the

relator's lands, was that it should construct its railroad en-

tirely outside and to the east of au existing stone wall

embankment, and near the line of high-water mark in the

river, and that, before entering upon the said lands, the rail-

road company should enter ii.co an agreement with the ceme-

tery company to construct a suitable stone wall, not less than
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six feet high, on the line between the railroad and the ceme-

tery grounds.

The railroad company located its road outside of the line

indicated, and, before it commenced the construction thereof,

entered into a bond to the relator, bearing date on the 17th

of August, 1866, in the penal sum of $30,000, in which, after

reciting the above provisions of its charter, the railroad com-

pany did agree to construct, within three years, a suitable

stone wall, not less than six feet high, on the line between its

railroa<l and the cemetery grounds, with condition, that if the

said company should well and truly construct, within three

years from the date of said bond, a suitable stone wall, not less

than six feet high above the surface of the ground, with a

proper foundation laid in cement to the water line, and that

part above said line to be laid in good lime and sand mortar,

the line of said wall to be designated by said cemetery company,

then the said obligation was to be void, else to remain in full

force. It is to be inferred from the state of the case and the

briefs of counsel that this bond was delivered to the relator,

and that the specifications of the work were mutually agreed

on. At least, no point is made that the company neglected

or refused to execute and deliver to the relator an agreement

in compliance with the charter.

In the act incorporating the railroad company, it was the

legislative purpose to secure to the relator a satisfactory loca-

tion of the railroad, aad an agreement for the erection of a

wall, to be enforced in the usual method by which contracts

can be enforced—.by action at law or by bill for specific per-

formance. The sj^ecific duty imposed on the company by its

charter, in this respect, has been fully performed.

The bond which was executed and delivered complied with

the terms of the charter. On it the relator had an adequate

remedy, according to the nature of the case, either by action

or proceedings for specific performance. The agreement was

executed in August, 1866. The road was constructed in 1866

and 1867. The company did not become insolvent until 1870,

and its corporate existence was not extinguished until the sale of
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its property and franchises in 1871. The relator liad ade-

quate legal remedy on its contract. If tliat remedy has since

become inefficacious by reason of delay, the relator cannot

have relief by mandamus. Duties imposed on a corporation,

not by virtue of express law, or by the conditions of its char-

ter, but arising out of contract relations, will not be enforced

by mandamus. High on Ex. Rem., § 321.

The writ should be refused, and the rule to show cause be

discharged.

HENRY W. PAEKER v. BENJAMIN PETTIT.

A contract by one who has a quantity of straw on hand, to sell all he

has to spare, not exceeding three tons, is not void for uncertainty, in

not expressing the quantity of straw contracted to be sold ; the quan-

tity agreed to be sold can be ascertained by extrinsic evidence.

The general rule is, that the vendee cannot sue for the non-delivery

of goods purchased, unless the price has been paid or tendered, if no

period of credit has been agreed upon.

But payment or tender of the price, as a condition precedent to the

right to sue, may be waived.

Where the vendor, before the time for the performance of his contract

of sale, has disabled himself from performing it by selling and deliver-

ing the goods to a third person, neither a demand of performance nor

a tender of the consideration money by the vendee, is necessary in-

order to enable the latter to sue for tlie breach of the contract.

On oei'tioran to Monmouth Pleas.

In October, 1879, the plaintiff and defendant verbally

agreed together as follows : The plaintiff agreed to buy from

the defendant, and the defendant agreed to sell to the

plaintiff, all the rye straw which the defendant had to

spare. The agreement was made at the plaintiff's place,

the straw being at the defendant's place at the time. It

was understood by the parties that this quantity would not

exceed three tons, and in agreeing to sell what he had to

spare, the defendant did not agree to sell all the straw he
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had ; it was not agreed between the parties by whom, when,

or how the quantity of straw was to be determined. The

price agreed upon was $6 a ton, to be delivered at the defend-

ant's place. No time was fixed for payment, the plaintiff

saying to the defendant that if the defendant wanted the

money before the plaintiff got the straw, he, the defendant,

should come to the plaintiff for it. Plaintiff was to get the

straw when he wanted it, it being understood that he would

take one load of the straw before Christmas of that year, and

the balance a little later. No money was paid at the time of

the agreement, nor was any part of the straw then delivered.

The defendant sold, in September preceding this agree-

ment, one-half ton of rye straw to Richard Van Horn, and

delivered the same in November following. He also sold,

about December 1st following the agreement, some straw to

C. W. Hendrickson, and delivered the same, viz., sixteen

hundred and forty-six pounds of long rye straw, and six

hundred and eighty-three pounds of tangled rye straw, about

December 9th. The defendant also used a small quantity of

rye straw (less than five hundred pounds) in binding up his

cornstalks. This was all the rye straw defendant had at the

time of his agreement.

About a month after the agreement, plaintiff arranged with

one Cottrell to cart the straw for him, and being told that

the scales at Smithburg were broken, told Cottrell to weigh a

certain number of sheaves, and, by the average weight of a

sheaf, to determine the weight of the whole load. Cottrell

saw defendant, (not at defendant's place,) and told him he

was coming after straw, and how he proposed to determine

weight of load. Defendant said to Cottrell that he could not

have the straw ; that it was no use for him to go, because

plaintiff would not be satisfied if the straw was weighed that

way, and because he, the defendant, had no pay for the straw.

Defendant also said to Cottrell that plaintiff fooled him on

hay, and he was going to let plaintiff sweat on the straw.

Cottrell did not offer to pay for the straw. Cottrell sooq

after informed plaintiff of what defendant had said to him.

Vol. xrv. 2 k



514 NEW JERSEY SUPREME COURT.

Parker v. Pettit.

Afterwards, plaintiff arranged with one Applegate to cart the

straw for him. Applegate saw defendant, (not at defendant's

place,) and told him that he, Applegate, was coming to get

straw for plaintiff. Defendant told Applegate that it was no

use to come, as he was not going to give it to him. Nothing

was said by either as to how it was to be weighed, or about

money, nor was any money offered by Applegate. Applegate

soon informed plaintiff of what defendant had said to him.

Afterwards, and about December 9th of the same year,

plaintiff sent one Clevenger, his workman, for some of the

straw with a team, with a written order for delivery of one-

third of three tons. Clevenger met defendant near defend-

ant's place, coming with a load of rye straw, being the rye

straw sold by defendant to C. W. Hendrickson, and informed

defendant of his errand and the order. Defendant refused to

deliver the sfraw to Clevenger, because, as defendant then

said, the load he then was carting was all the rye straw he

had. Clevenger, soon after, informed plaintiff of the result

of his errand.

No money was tendered by Clevenger to defendant.

Afterwards, and about December 27th, 1879, plaintiff

began suit against defenJant for breach of his agreement, and

was non-suited. Afterwards, and about August 4th, 1880,

plaintiff tendered the sum of $18 in legal tender money to

defendant iu Freehold, not at defendant's place. No demand

was made for the delivery of the straw at that time by plain-

tiff, defendant refusing the money, saying plaintiff did not owe

defendant. It was shown in evidence that rye straw was

wortli $12 per ton about a mouth after the agreement, and

$15 per ton about December 9th, 1879. There was no evi-

dence of any tender of money to defendant by plaintiff, or any

one for him, except August 1st, 1880, as above stated. It

did not appear by the evidence that the defendant had ever

demanded from plaintiff the price of the straw or any part

of it.
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Argued at June Terra, 1881, before Justices Depue and

Van Syckel.

For the plaintiff in ca-tiorari, C. Bobbins.

Contra, W. H. Vredenburgh.

The opinion of the court vvtui delivered by

Depue, J. The plaintiff''s action is founded on an executory

contract for the sale of a certain quantity of straw. In his

statement ofdemand he avers that on the 24th of October, 1879,

he purchased of the defendant and the defendant sold to him

three tons of rye straw for the price of $6 a ton, to be deliv-

ered at the defendant's barn ; that the defendant refused to

deliver the straw on demand ; whereupon the plaintiff" brings

his suit for damages. The suit was brought on the 23d of

August, 1880. Before the justice the plaintiff recovered judg-

ment for damages and costs. An appeal was taken to the

Court of Common Pleas, and on a trial in that court judg-

ment was given for the defendant.

The facts found by the Court of Common Pleas appear in

the preceding state of the case, which was returned with the

writ of certiorari.

The contract found by the Common Pleas was valid and

binding as an executory agreement to sell and deliver. The

vendor was the owner of the goods >vhich were the subject

matter of the contract at the time the contract was made.

The contract price is under the sum named in the statute of

frauds. Bev., p. 445, § 6. The contract is not void for un-

certainty in not expressing the quantity of straw the vendor

contracted to sell. That can be ascertained by extrinsic evi-

dence. Id certum est quod certum reddi potest. If there was

no other satisfactory evidence on that subject, the quantity of

straw the defendant sold to Hendrickson after the contract

with the plaintiff was made, was competent evidence of the

quantity he had to spare.

The agreement between the parties being valid and bind-
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ing, an action will lie for a breach of it. The distinction is

between an actual sale and an executory agreement of sale.

In a bargain and sale the thing which is the subject of the

contract becomes the property of the buyer ; in an executory

agreement the goods remain the property of the vendor until

the contract is executed. In the one case the vendor sells to

the vendee ; in the other case he promises to sell. In a bar-

gain and sale, if the buyer has performed all the conditions

which entitle him to possession, he may sue in trover or re-

plevin ; on an executory contract to sell, the buyer's only

remedy for a refusal to deliver is by an action for damages.

Benj. on Sales 3, 213, 664.

The Court of Common Pleas gave judgment in favor of the

defendant on the ground that the plaintiff had neither paid nor

tendered the price of the straw.

The general rule is that the vendee cannot sue for the non-

delivery of goods purchased unless the price has been paid or

been tendered, if no period of credit has been agreed upon.

1 Chitiy on Cont. 618; Leonard \. Davis, 1 Black {U.S.}

476.

The tender of the 4th of August, 1880, was not made at

the proper time. The contract was to be performed by the

delivery of the straw during the winter of 1879-80—^some-

where about Christmas.

But payment or tender of the price as a condition precedent

to the right to sue may be waived. The law does not compel

any one to do a thing which is vain and fruitless

—

lex nemi-

nem coget ad vena seu hiutiUa. Any one bound to do a par-

ticular thing must either do it or offer to do it ; and if no

objections are made, he must show that he made the tender.

But this is not necessary, if the other party, by his conduct,

has dispensed with a regular tender. Blight v. Ashley, Peters

a a 15.

There was ample proof in this case that the defendant, by

his conduct, had absolved the plaintiff from the obligation to

make a tender. On two occasions before the time of perform-

ance—those testified to by Applegate and Clevenger—the de-
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fendant had refused to let the plaintiff have the straw, in such

a maimer as clearly to indicate that he did not intend to per-

form his contract. Such refusal was unretracted down to the

time when performance was to be made. It was such a

refusal as—being unretracted—though it did not of itself

amount to a breach of the contract so as to authorize a suit

before the time of performance arrived, was evidence of a

waiver and dispensed with performance by the other party of

the acts required to be done by him under tlie contract. Rip-

Uy V. McClure, 4 Exch. 344 ; Cort & Gee v. Ambergatey Sec, Co.,

17 Q. B. 127 ; Benj. on Saks, 559 ; PhilpoUs v. Evans, 5 M. &
W. 475 ; 2 Parsons on Cont. 665. The defendant had also

disabled himself from performing the contract. He had, be-

fore the time for the delivery of the goods to the plaintiff,

sold and delivered the straw to a third person. Where the

vendor, before the time for the performance of his contract of

sale, has disabled himself from performing his contract,

neither a demand of performance nor a tender of the consid-

eration money, nor an averment of the plaintiff's readiness to

accept the goods and pay for them, is necessary. Bowdell v.

Parsons, 10 East 359; Lovelock v. FranMyn,S Q. B. 371;

Sho7-t V. Stone, Id. 358 j 1 Add. on Cont., § 323. " A party,"

says Lord Lyndhurst, C. B., "can only be obliged to make a

tender when by making it he could obtain the possession of the

goods." Jones v. Cliff, 1 C. & M. 541. Where the vendor

has refused to deliver the property sold to the purchaser, and

has sold the same to other persons, an offer to pay the pur-

chase money before suing for damages is unnecessary. Haw-
ley V. Keeler, 62 Barb. 231. A tender under the circum-

stances of this case, would have been an idle ceremony, and

was unnecessary.

The judgment should be reversed, with costs.
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STATE, EX EEL. GUSTAVUS W. EADER AND MICHAEL
SCHMITT, V. TOWNSHIP COMMITTEE OF THE TOWN-
SHIP OF UNION, IN THE COUNTY OF UNION.

1. An alternative writ of mandamus must contain averments of all such

facts as are necessary to show that it is the defendant's duty to execute

the command of the writ.

2. Where the gravamen of an action is tlie defendant's failure to perform

a duty, the declaration must allege the facts from which the legal lia-

bility results, and the pleading is bad in substance if the duty does not

in all cases result from the facts stated in it.

3. Courts will take judicial notice of public statutes without their being

stated in the pleadings, but when the statute gives the right and estab-

lishes a special method of enforcing it, not according to the course of

the common law, the facts and circumstances, the existence of which

is necessary to entitle the party to the aid of the statute, must be

specially set out.

4. If the method of performing the duty is discretionary and optional, a

mandamus to compel the defendant to do it in a particular manner is

defective, unless it shows on its face the impossibility of the defendant

exercising the option.

5. The prayer for relief in the alternative writ must be in exact con-

formity with the legal obligation of the defendant. The peremptory

writ is in the nature of an execution and must follow the alternative;

hence, if the relator is not entitled to require what he demands, the

peremptory writ will be denied, although he may be entitled to a part

of what he has demanded.

6. The writ must show distinctly the material fact that the relator has no

other adequate legal means of redress, either by positive averment or

by a statement of facts from which the non-existence of otiier legal

remedy may be inferred. In the absence of such an averment the

court will not intend that the circumstances are such that the use of

the writ was proper.

On demurrer to writ of alternative mandamus.

Argued at June Term, 1881, before Justices Depue,

ScUDDER and Knapp.

For the relators, W. C. Spencer,

For the defendants, Joseph Cross and T. N, McCarter,
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The opinion of the court was delivered by

Depue, J. This writ of alternative mandamus was de-

murred to. Counsel have agreed that the demurrer may be

considered as a motion to quash.

An alternative writ of mandamus is in the nature of a

declaration in an ordinary suit at law, and is subject to the

same rules of pleading. The writ must contain averments of

all such facts as are necessary to show that it is the defend-

ant's duty to execute the command of the writ; that the rela-

tor is entitled to the relief he asks, and cannot have redress

by ordinary legal remedies, and that he has made all reason-

able efforts to obtain the redress he seeks. Rex v. Bishop of

Oxford, 7 East 345 ; Tapp. on Man. 320, 323 ; Fairbank v.

Sheridan, ante p. 82. The mandatory clause should be

prepared with great care. It must clearly express that which

it commands the defendant to do, and must be in exact con-

formity with the legal obligation of the defendant. Tap]), on

Man. 323, 327.

The defendant's liability to pay the debt in question arose

out of two acts of the legislature, i)assed March 29th, 1871,

{Pamph. L., p. 1034,) and April 1st, 1872, (Pamph. L., p.

972.) These acts and their construction have been before the

courts so often that it is not necessary to restate their provi-

sions. They will be found in the report of Rader v. /S. E.

Road District, 7 Vroom 273. It will be sufficient to say that

tiie act of 1872, which repealed the act of 1871, put upon the

defendants the obligations and debts contracted by the com-

missioners named in the act of 1871, and obligated the de-

fendants to pay the debts contracted by the former commis-

sioners, in the manner })ointed out by the act. Rader v. Town-

ship Com., 10 Vroom 509, 520; S. C, 12 Id. Q17 ; Little v.

Same, 11 Jc?. 397 ; 3fagee v. Same, 13 Id. 531.

The relators recovered a judgment against the defendants

for $2150 debt, and $978.30 damages, besides costs. The

prayer of the writ is, that the defendants " do borrow such

sum or sums of money as may be necessary to pay, and do

provide for the payment of said sums so borrowed, by the
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issue of the bonds of the said township of Union, in the

county of Union, and do pay forthwith to the plaintiffs, the

said judgment debt, interest and costs."

The second section of the act of 1872, validates all legal

contracts made by the commissioners named in the act of

1871. It authorizes the defendants to make a compromise or

settlement with the holders of such contracts, or to carry out

and complete such contracts, and empowers the defendants

^'to pay all just debts contracted by said commissioners for

improvements under said act ; and in order that the said

township committee and tlieir successors may be enabled to

discontinue, settle or complete such unexecuted contracts, and

pay such indebtedness, if any, they are authorized to borrow

such sums of money as may be necessary for that purpose,

and to provide for the payment of such sums so borrowed, by

the issue of the bonds of the said township."

It was stated on the argument that the judgment in ques-

tion was recovered on a contract made by the old commis-

sioners. But that fact does not appear on the face of the

pleading.

Tlie theory of the relators' suit is, that it is the defendant's

duty to perform the acts specified in the prayer of the writ.

The writ is grounded on the supposition of a neglect or fail-

ure to perform a duty. Where the gravamen of an action is

the defendant's failure to perform a duty, the declaration

must allege the facts from which the legal liability results,

and the })leading is bad in substance, if the duty does not, in

all cases, result from the facts stated in it. Brown v. Mallett,

5 C. B. 598. The only fact stated in this writ is that a judg-

ment was recovered against the defendants. The duty to bor-

row money to pay the judgment, and to issue township bonds

therefor, does not result, in all cases, from the recovery of such

a judgment. It arises only from the provisions of the act of

1872, and attaches itself only to such debts as are covered by

the statute.

The act of 1872 is a public act; but that will not cure the

defect in this writ. Courts will take judicial notice of pub-
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lie statutes without their being stated in the pleadings

;

but when the statute gives the right and establishes a special

•method of enforcing it, not according to the course of the com-

mon law, the facts and circumstances, the existence of which

is necessary to entitle the party to the aid of 'the statute must

be specially set out. Thorpe w. Rankin, 4 Harr. 36; 1 Chitty

PL 215; Van Riper v. Parsons, 11 Vroom 1. This rule of

pleading applies to ])roceedings by mandamus. The relator

must set out in the alternative writ the facts which give him

a right to the relief sought, clearly and distinctly, so that they

may be traversed in the return. Peat's Case, 6 3Iod. 310

;

Commercial Bank v. Canal Corners, 10 Wend. 25; Fairbanks

V. Sheridan, ante p. 82.

Second. The prayer is for a peremptory writ, commanding

the defendants to borrow such sum or sums of money as may

be necessary to pay, and to provide for the payment of such

sums so borrowed by the issue of the bonds of the township

of Union, and to pay the relators their said judgment.

The act of 1872, in express terms, makes it the duty of the

defendants to pay all just debts contracted by the commis-

sioners named in the original act. Township of Union v.

Rader, 12 Vroom 618. To enable the defendants to make

payment, the second section authorized them to borrow such

sums of money as might be necessary for that purpose, and to

provide for the payment of the sums so borrowed by the issue

of the bonds of said township. The third section empowered

the defendants to lay assessments upon lands benefited by the

improvement, for defraying the costs and expenses thereof.

The duty enjoined upon the defendants is to pay. The

money wherewith to make payment may be derived from

assessments or from the issue of township bonds. The rela-

tors cannot arbitrarily select the means by which the defend-

ants shall perform their duty. If the method of performing

the duty is discretionary and optional, a mandamus to compel

a defetidant to do it in a particular manner is defective, unless

it shows on its face the impossibility of the defendant exercis-

ing the option. King v. Bristol Co., 6 B. & C. 181
;
Queen
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V. S. E. Railw. Co., 4t H. of L. Cas. 471. A mandamus to

the mayor, aldermen and burgesses of a borough, to compel

them to pay iustahnents on a bond of the municipality by en-

forcing payment of a borough rate already laid, or by laying

a new rate, was held to be bad, unless it show that the corpo-

ration had or professed to have no other means of payment,

for the reason that the prosecutor is not to select the fund out

of which payment shall be made. The bond was payable in

instalments " out of the funds of the said borough," and the

writ was set aside because in the mandatory part of it it did

not simply enjoin payment, leaving the corporation to apply

the necessary means, but specified the means by which pay-

ment was to be obtained, leaving the defendants no option of

resorting to any other. Reg. v. Ledgard, 1 Q. B. 61Q.

The relators might adopt the form of the writ they have

adopted if they were prepared to aver and had averred that

the defendants could have no other available means of satis-

fying their judgment. But their writ contains no such aver-

ment. In view of the terms of the act of 1872, I think the

better course would be, after getting out the legislative provi-

sions for putting the defendants in funds wherewith to p;iy, to

follow the words of the act, and ask a mandamus command-

ing tiie defendants to pay—leaving the defendants, in their

return, to discharge themselves from the duty by showing, by

their return, that compliance with the mandate of the court is

legally impossible.

The relator's counsel contends that a mandatory writ com-

manding the defendants to pay, is included in the prayer of

this writ. They insist that the other matters prayed for may

be rejected, and that a peremptory mandamus may be awarded

in strict compliance with the act of 1872. But it cannot be

overlooked, that the substance of tiie prayer in this writ is,

that the defendants shall issue bonds, and obtain, in that way,

the means to pay the relator's judgment. The peremptory

writ is in the nature of an execution, and must follow the

alternative ; hence, if the relators are not entitled to require

what they demand in their alternative writ, the peremptory
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writ will be denied, although they may be entitled to a part

of what they have demanded. Rex v. Tithe Comers, 14 Q. B.

459, 480 ; Rex v. Trustees, Z A. & E. 535 ; People v. Su-

pervisors, 1 Hill 50; Same v. Same, 10 Abb. Prac. R. 233.

Third. The writ does not show that the relators cannot

collect their debt by the ordinary process of law. The only

avcnneiit is, that the judgment is unpaid, and that an alias

execution issued on it was returned nulla bona. Tiiis return

is consistent with the defendants' ownership of lands from the

sale of which the judgment might be satisfied.

With respect to the allegation of the absence of other ade-

quate legal remedy, the relators are held to the greatest de-

gree of strictness ; for it is a fundamental principle that the

writ shall not be used unless there be no other adequate legal

means of redress. The writ must show that material fact dis-

tinctly, either by positive averment or by a statement of facts

from which the non-existence of other adequate remedy may

be inferred. Tapp. on Man. 323; High, on Extra. Rem., § 550,

In the absence of such an averment, the court cannot intend

that the circumstances are such that the use of the writ was

proper. In Rex v. Margate, 3 B. & Aid. 220, a writ of

mandamus to a corporation, commanding it to pay a poor

rate, which omitted to state that the corporation had no effects

upon which a distress could be levied, was bad.

Tiie writ should be quashed, with costs.
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State V. Montclair and Greenwood Lake R. R. Co.

STATE OF NEW JERSEY v. MONTCLAIR AND GREENWOOD
LAKE RAILROAD COMPANY.

1. The Montclair and Greenwood Lake Railroad Company in 1875 mort-

gaged its railroad and franchises. On foreclosure of the mortgage its

property and franchises were sold in 1878; and the purchasers, in

November, 1878, organized themselves as a new corporation, under

the corporate name of The New York and Greenwood Lake Railroad

Company. In 1879, a tax was laid upon the railroad, its equipment

and appendages, by the commissioner of railroad taxation, pursuant

to the act of April 12tli, 1876. Bev., p. 1168. The tax was assessed

against and in the name of the Montclair and Greenwood Lake Rail-

road Company. Held—
1. That the tax should have been assessed against tlie new corporation

in its corporate name.

2. That the assessment might be amended under the act of March
25th, 1881. Pamph. L., p. 174.

2. The act of March 25th, 1881, which provides that no tax, assessment

or water rate shall be set aside for any irregularity or defect in form,

or illegality in assessing, laying or levying such tax, if the person

against whom or the property upon which such tax assessment or rate

is levied, assessed or laid, is in fact liable to taxation, and giving the

court power to amend and correct all irregularities and defects in the

form or manner of assessment, should be liberally construed, and its

provisions apply to taxes assessed before the act was passed.

On ai)plication for an execution.

Argued at June Term, 1881, before Justices Depde and

Van Syckel.

For the plaintiff, John P. Stockton, Attorney- General,

For the defendant, C. Parker.

The opinion of the court was delivered by

Depue, J. This matter is before the court on a statement

of facts agreed upon. In form, it is an application by the

attorney general for an execution on a judgment entered
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against the defendant for state taxes due for the years 1878

and 1879. Substantially, it is a motion to open the judgment

and review the assessment of the taxes for which the judg-

ment is entered.

The Montclair Railway Company was incorporated by a

special act of incorporation passed March, 1867. Famph. L.y

p. 301.

On the 20tli.of September, 1875, its property and fran-

chises were sold under proceedings for the foreclosure of a

mortgage, and the purchasers at such sale, eflPected a new or-

ganization under the name of the Montclair and Greenwood

Lake Railway Company.

The Montclair and Greenwood Lake Railway Company, on

the 1st of December, 1875, mortgaged its railroad and fran-

chises to trustees. On the 24th of September, 1877, the

Montclair and Greenwood Lake Railway Company became

insolvent, and a receiver was appointed by the Court of Chan-

cery. Subsequently, the mortgage it had given was fore-

closed, and a sale of the property and franchises mortgaged

was made on the 5th of June, 1878. The purchasers at the

sale organized themselves as a new corporation, under the

corporate name of The New York and Greenwood Lake Rail-

way Company, on the 13th of October, 1878. The certificate

of organization was filed on the 1st of November, 1878.

Taxes for the years 1878 and 1879, respectively, were laid

upon the railroad, its equipment and appendages, which were

owned by the Montclair and Greenwood Lake Railway Com-

pany in 1878, and are now owned by the New York and

Greenwood Lake Railway Company, pursuant to the act en-

titled " An act providing for state taxes on railroads, and the

more efiBcient collection thereof," approved April 12th, 1876.

Rev., p. 1168. These taxes being unpaid, judgment therefor

was entered in this court on the 2d of December, 1880, in

compliance with the fifth section of the last-mentioned act.

This judgment was entered against the Montclair and Green-

wood Lake Railway Company. Application is now made for

execution to issue upon the said judgment.
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The question discussed by counsel is, whether these taxes

were legally assessed against the Montclair and Greenwood

Lake Railway Company, and whether, upon the execution

issued upon this judgment, tlie railroad property and fran-

chises now owned by the New York and Greenwood Lake
Railway Company can be sold.

Section 1 of the Railroad Taxation act provides that on or

before the 1st day of February in each year, the president,

secretary or treasurer of every railroad corporation or com-

pany shall make return to the comptroller of the true value

of its railroad equipment and appendages used by or belong-

ing to said corporation or company ; and the comptroller shall

forthwith file said return in his office, and thereupon the state

tax to be paid by said railroad corporation or company under

the act shall be immediately due and payable, with interest

thereon from the 1st day of March. Section 3 provides that

when any of the said corporations or companies shall fail to

make such return, the commissioners of railroad taxation shall

forthwith estimate the value of railroad equipment and ap-

pendages of such corporation or company, and state the

amount of state tax thereon, and file a certificate thereof in

the comptroller's office; and thereupon the state tax to be

paid by such corporation or company shall immediately be

due and payable, with interest thereon from the 1st day of

February. The lien of the state for such taxes and interest is

given priority over all other liens upon the franchises aud prop-

erty of such corporation. The proceedings for collection are a

judgment, to be entered by order of a justice of the Supreme

Court, and execution, under which the franchises and all the

property, real, personal and mixed, of such corporation, is

liable to be sold, and the sale thereof, under such execution,

will carry an absolute title thereto, free and clear of all liens

and encumbrances thereon.

The Montclair and Greenwood Lake Railway Company-

made no return in the year 1878 to the comptroller, of its

property liable to taxation; nor did the New York and

Greenwood Lake Railway Company for the year 1879. The
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taxes for both years were laid from the valuation and estima-

tion of the commissioners of railroad taxation.

The tax, however laid, has relation to the 1st day of Feb-

ruary of the current year. On the 1st day of February, 1878,

the Montclair and Greenwood Lake Railway Company wa3

the owner of the railroad and its appendages and equipments.

They were not sold until the 5th of June, 1878, and the new

company was not organized until the 13th of October, 1878.

The tax for 1878 was legally assessed in the name of that

company.

The only ground upon which the taxation for the year

1878 is resisted is, that the railroad, its franchises, equipments

and appendages, were then in the hands of a receiver appointed

by the Court of Chancery, who was operating the road. But

this court has held that a railroad corporation will not be re-

lieved from taxation under the statute, by the fact that the

oorporation and its property are in the hands of a receiver

under an appointment of the Court of Chancery, on proceed-

ings against it a?; an insolvent corporation. State, N. J. 8. R.

R. Co., pros., V. Railroad Commissioners, 12 Vroom 235.

The tax for the year 1879 stands in a different situation.

At the time the tax for that year was assessed, and to which

the assessment has relation by the statute, a corporation organ-

ized under a new name had succeeded the Montclair and

Greenwood Lake Railway Company in the ownership, occu-

pation and use of its railroad and franchises. The property

and franchises with respect to which the tax was laid were the

subjects of taxation under the act of 1876, but in form the

tax should have been assessed in the name of the new com-

pany, and the judgment and execution should have been

against it. The mistake in the form of the assessment arose

from the failure of the new corporation to make return to the

comptroller as required by the act.

For the correction of errors of this character ample provi-

sion is made by statute, especially by the act of March 25th,

1881. Pamph. L., p. 194. The act of 1881 provides that

no tax, assessment or water rate imposed or levied in this state
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shall be set aside or reversed * * in any action, suit or

proceeding, for any irregularity or defect in form or illegality

in assessing, laying or levying such tax, assessment or rate, or

in the proceedings for collecting the same, if the person against

whom or the property upon which such tax assessment or rate

is levied, assessed or laid, is in fact liable to taxation ; and

ample power is given to the court to amend and correct all

irregularities and defects in the form or manner of the assess-

ment. This act should be liberally construed. It was de-

signed to correct the evils arising from the frequent evasions

of taxation by means of errors and omissions in the form and

manner of assessment. Its provisions apply to taxes assessed

before the act was passed, for the powers conferred upon the

court are to be exercised when the application is made to the

court for relief against the tax which has been imposed.

The judgment for the tax of 1878 is regular. So far as

concerns the tax for the year 1879, the judgment is opened, to

the end that the attorney-general may have the certificate of

taxation amended, so that the tax of that year may be laid

pursuant to the act of 1876, and judgment be taken in com-

pliance therewith.

STATE, LEHIGH VALLEY EAILEOAD COMPANY ET AL.,

PROSECUTOE, V. DOVER AND EOCKAWAY EAILEOAD
COMPANY.

SAME V. SAME.

1. An action in proceedings to condemn lands finding errors therein,

which are objected to and not waived by the land-owner, may discon-

tinue, and proceed anew to acquire such lands ; a futile effort to secure

condemnation does not exhaust the power to take effective measures to

that end.

2. The Morris canal, although declared to be a public highway, is not,

within the meaning of the fourteenth section of the general railroad

law, a street or highway which must be crossed by a railroad above or
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below grade. The streets and highways therein mentioned are the

public thoroughfares in cities.

3. Merely crossing a railroad or canal with another railroad, as it in-

volves no exclusive use of the property occupied in crossing, is not a

taking or impairment of the company's franchises whose property is

thus burdened.

4. When the parties appear before the judge at the time and place desig-

nated for the appointment of commissioners, and are fully heard

thereon, the judge, deeming it necessary, may take time for his deci-

sion, and an order of appointment subsequently made and signed by

him, is not thereby invalidated.

5. Commissioners, in assessing lands taken in invitum, may acquire infor-

mation affecting their action from others, and they may receive it in

their discretion, under oath.

6. It is not illegal for commissioners to agree with the company, whose

duty it is to pay for their services, upon a just and equitable compen-

tion. The land-owner has ground of complaint only when the amount

agreed upon is exorbitant or so large as to create suspicion of cor-

ruption.

7. Application to the judge to fix the compensation recommended.

8. Where the proceedings to condemn are had under an act giving a

right of appeal upon the merits, and such appeal has been taken, the

court will not set aside the award appealed from unless there has

been a plain departure from the law in a matter prejudicial to the

parties.

On certiorari to remove order of appointment of commis-

sioners.

Argued at June Term, 1881, before Justices Depue and

Knapp.

For the prosecutor, Thos. N. McCarter.

For the defendant, Henry C. Pitney.

The opinion of the court was delivered by

Knapp, J. Two writs of ceriiorai'i issued out of this court,

one to remove the proceedings before a Supreme Court jus-

tice, appointing commissioners to assess compensation for a

right to cross the canal of the prosecutor at Dover, with the

railroad of the defendant; and the other to bring up the

\'()I.. XIV. 2 L
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report of the commissioners awarding compensation. The

cases were heard and may be disposed of together, and in the

order in which the several questions raised were presented on

argument.

The first reason relied on for reversal is, that when the ap-

pointment was made there was another order iu force, made

by the samejudge, appointing the same commissioners to con-

demn substantially the same property, and undei proceedings

had by defendant. It is objected thul there was no power to

make a second order to appraise rights and property pending

a former order which embraced them.

The facts giving rise to the objection are that prior to mak-

ing the order now before us, the defendant, on application to

the judge, had procured an appointment of commissioners,

against an objection urged by the prosecutor that the petition

was too vague and indefinite in describing the subject of con-

demnation to warrant the judge in proceeding to an appoint-

ment. The order was made notwithstanding this, and per-

haps other objections, and thereupon a aertiorari was allowed,

removing those proceedings into this court. Thereafter, the

defendant, yielding to the force of the prosecutor's objection,

determined to discontinue or abandon the pro^eedi L.gs, and to

institute anew those now before us as a mode of amending the

defects in the former.

The defendant concedes the irregularity of two proceedings

of this character being on foot at the same time, to accomplish

the same purpose. And it is, I think, quite clear that the

question is not now before us at what stage in condemnation

proceedings a private corporation loses its right, against the

will of the land-owner, to withdraw from its purpose to take

his lands. For no such withdrawal is proposed or contem-

plated. The present procedure is to secure more effectually

the taking of the property.

The point here is, whether a condemning party, finding

errors in its proceedings, which are objected to and not waived

by the land-owner, may yield to the objection and st^p.

I can discover no good reason why he may not do so. Cer-
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tainly no rule of law is suggested which forbids it. A defeat

of the proceeding is the object aimed at in the objection, and

complaint by the objector that the end sought has been at-

tained, seems to savor of inconsistency. Having discontinued,

the defendant was not thereby precluded from the right to

take, by proper methods, the property or rights which it might

lawfully acquire in constructing its road. Under the right to

take lands in invitum, a futile effort to secure condemnation,

does not exhaust the company's power to take effective meas-

ures to that end.

This reason is not ground for reversal.

The next objection is, that the defendant had no authority

in law to take, use and occupy the lands of prosecutors in the

manner proposed in the application. The proposed crossing

is by a lift-bridge spanning the canal-lock, and resting upon

stone abutments outside of, and level with the lock walls.

Prosecutors insist that crossing thus at the grade of the canal

banks is illegal. First, because of the provisions of an act of

March 14th, 1879, entitled ''An act in relation to bridges

over the Morris canal." But it plainly appears that this act

refers only to those bridges which the canal company is re-

quired to build at public highway and farm crossings, and

not to crossings by railroads.

But, second, it is claimed that the fourteenth section of the

general railroad act prohibits such crossing. It is there en-

acted that when "any railroad shall cross the streets or high-

ways in any city, it shall be either above or below the grade

thereof, at such distance as shall not interfere with the free

and uninterrupted use of such street or highway." As Dover

is a city, and as the canal charter declares that the canal shall

be a public highway, it is claimed to be such within the

meaning of this section, and must, as a highway, be crossed

above or below grade. It would seem too clear for doubt,

that canals and railroads, although declared to be public high-

ways in their appropriate use, are not the streets and highways

intended in the section referred to. The provision relates to

those public streets, avenues and thoroughfares in cities which
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are devoted to ordinary passage and travel, and over which

the local authorities have supervision and control in the pub-

lic interest. For it is further enacted in the same seclion that

the right to cross at grade may, in the interests of the city,

be permitted by license from the common council.

The further objection is urged that the right sought to be

acquired destroys or seriously impairs the corporate franchises

of the prosecutors.

Taking the exclusive use of a part of corporate property

necessary to the exercise of its authorized powers, is, in eflPect,

a destruction or diminution of the franchises of the corpora-

tion. N. J. Southern R. R. Co. v. Long Branch Comers, 10

Vroom 28.

The provisions of the thirty-sixth section of the general

railroad law affords protection to such rights against all in-

vasion or interference, except in such small degree as may
result from the mere right to cross the lands or located route

of corporations chartered for purposes of transportation. The

right to cross merely, which is that taken in this case, involves no

exclusive use of the property. It is a right of way only, "and

the place of crossing remains in the common use of the parties

for the exercise of their several franchises. The condemna-

tion of such a right leaves the franchises unimpaired." N. J.

Southern R. R. Co. v. Long Branch Com'rs, supra.

The facts do not sustain this reason. The right to cross is

clear, and the manner of effecting it is not unnecessarily or

unreasonably inconvenient to the canal company.

The last objection to the preliminary proceedings relates to

the manner in which the order of appointment was made.

The reason avers that it was not made at the time and place

appointed, as required by the twelfth section of the law. The

section directs that the justice, on application made as pre-

scribed, shall assign a particular time and place for the ap-

pointment of commissioners, at which time * * he shall

appoint, under his hand and seal, three * * commis-

sioners, &c. The justice had designated October 15th, at the

court-house in Morristown, as the time and place to appoint
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commissioners. It appears upon the face of the order that

such designation was made, the requisite notice of the meet-

ing given, and that at the time and place the parties appeared

and were heard upon the matter before the judge, and he hav-

ing taken time to consider the matter, and no good cause ap-

pearing to the contrary, he did appoint, &c. The order bears

date on the 5th day of November, 1880. No formal contin-

uance of the matter to any other day certain, was ordered by

the justice on the day of the meeting at Morristown.

Testimony, taken under a rule for that purpose, shows the

controversy between the parties to have been over the au-

thority and jurisdiction of the justice to make the appointment

asked for ; the prosecutors contending, among other reasons,

that sucii power ended with the making of the previous order.

Whether the commissioners were then named or chosen by

the justice or agreed upon by the parties for appointment in

the event of a decision to make the order, the testimony does

not disclose. The silence in the proof on that subject, and

the full evidence that the parties were at issue on other mat-

ters, taken in connection with the recitals in the order that

the parties were heard on the matters before the justice, jus-

tifies the inference, if they do not force the conclusion that the

selection of the persons to be appointed in case an order

should be granted was not deferred, and that the time taken

for consideration and advisement was upon the legal questions

only. It was not averred in the argument that the commis-

sioners were not decided upon at Morristown on the 15th of

October. The argument, as well as the reason upon which it

was based, was rather directed against the actual making of

the order at a different time and place from that designated

for the hearing.

The law, in terms, provides that at the time and place de-

signated by the judge, he shall appoint commissioners, and

the appointment is required to be under his hand and seal.

But does it require that the order shall, under all circum-

stances, and as a condition of its validity, be actually signed

on that day ? The justice may be called upon to decide diffi-
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cult questions of jurisdiction, in which time for reflection and

investigation is indispensable; would it not be an unreasonably-

rigid interpretati(m of the provision to hold that, nev^ertheless,

he must act at once, to preserve the proceedings from failure?

The railroad law is general in its operation, forming the basis

of an important class of public improvements, and is designed

to secure practical results. Provisions to secure the substan-

tial rights of the land-owner should be carefully guarded in

the attainment of that end
;
yet extreme narrowness of inter-

pretation, such as secures no real good to him, but creates in-

convenience and embarrassment in its administration, is not to

be sought for.

I think it was not the legislative purpose, in this provision,,

to exclude either the right to adjourn for further hearing of

the parties, or to hold for advisement and future decision,

matters on which the parties had been fully heard. The

allowance and signing of the order upon decision had, would,.

I think, be entirely valid. If, as it is insisted, the words are

susceptible only of an opposite meaning, as they serve no pur-

pose in the protection of rights, they should be held to be

directory merely.

The selection of commissioners is the principal act to be

performed by the judge, and this should be done in presence

of the parties. They should, at least, be there named and con-

sidered. Believing that the selection was so made in this

case, and the mere signing the order deferred to a later day,

I am not willing to reverse the proceedings for this objection.

The prosecutors submitted their case upon the merits, to the

commissioners, and had an award. From this, the law gives

at their option, an appeal, if it be unsatisfactory. A clear de-

parture from the law should appear before turning the parties

back to begin anew.

That no notice was given of a time and place to decide the

questions held by the justice, would seem to respect, alone, the

convenience of the parties and his own. Hearing was ended,

decision only remained. When it was had, both parties were

duly notified of it.
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Among the objections urged against the proceedings of the

commissioners, the first is, that when they were met to value

the injury done the })rosecutors, they examined persons under

oath, tu obtain inforiiijifion, and recused to Iiear others because

they were not sworn.

The commissioners are required by the act " to proceed to

view and examine the land or material to be taken, and to

make a just and equitable estimate or appraisement of the

value of the same, and an assessment of the damage."

The case of Van Winkle v. Camden and Amboy M. R. Co.,

2 Green 162, is relied upon in support of this ground of re-

versal. One of the reasons, in that case, for setting aside the

award and giving the plaintiff a trial before a jury, was that

the commissioners had heard testimony of witnesses under

oath, on matters tending to influence them in their judgment,

and the Chief Justice there said that they were bound to

judge of tlie value of the laud and damages from their own
view, and had no authority to examine witnesses under oath.

Doubtless, under that charter as under the general railroad

law, no authority is found for summoning or swearing wit-

nesses before them. The conduct which the learned Chief

Justice charged upon the commissioners in that case as a fault,

was in seeking information outside of that which a personal

view would afford. This, united to other reasons, was con-

sidered good cause for awarding to the party an appeal upon

the merits. "Whether he would have considered that alone as

such illegality in procedure as to justify sending the parties

back to begin de novo, where correction could be had on ap-

peal, may well be doubted. It is entirely certain that in all

subsequent cases found in our reports, where such action of

the commissioners has been alleged as error, the rule stated by

the Chief Justice has failed of recognition, Costar v. N. J.

R. R. & T. Co., 3 Zab. 227; 8. C. on Error, 4 Zab. 730; Bridge

Co. V, Giesse, 6 Vroom 474 ; S. C on Error, 6 Vroom 539.

In the case of Costar v. N. J. R. R. Co., Chief Justice

Green says, " there are many facts of which the commission-

ers must be informed to enable them to act at all, and if such
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information be given in accordance with the truth, it furnishes

no ground of objection to their proceedings."

Mr. Justice Elmer says in the same case on error, that "it

is impossible for commissioners to assess damages for the

occupancy of lands, and for the removal, making and main-

taining fences, without ascertaining from some source the facts

upon which tiieir judgment is to depend. If it should appear

that they were purposely misled, it would be the duty of the

court, perhaps, to set the whole proceeding aside. But the

assessments of commissioners are subject to be reviewed in the

present case at the option of the owner, and the verdict of a

jury, taken after a regular trial and examination of witnesses,

so that there is no necessity for holding the assessment abso-

lutely void, and requiring the proceedings to be commenced

anew, unless there has been a plain departure from the law."

In Bridge Co. v. Geisse, in the Court of Errors, Mr. Jus-

tice Woodhull uses this language in speaking of the admission

of extrinsic evidence by the commissioners :
" There was not,

in my judgment, any legal impediment to their receiving the

same statements and documents, verified by affidavit, or by

the testimony of witnesses sworn in their presence."

If, then, commissioners may, in addition to their own view,

seek information from others to guide their judgment, it is

not apparent how such information becomes objectionable by

being given under form of an oath. Equally without legal

force is the other side of this objection that the commissioners

refused to hear third parties, except on oath. Hearing them

or not was in their discretion. They refused to hear them

except upon the condition that they were sworn, and they

could have refused unconditionally.

The next ground for setting aside the report of commis-

sioners, is that they were entertained with meat and drink

when examining the premises and considering of their award.

The defendant or some of its officers paid for their dinner at

the hotel.. This court refused to set aside the return of sur-

veyors of the highways, upon an objection that they were so

entertained by an applicant for the road, at their meeting to
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lay it. Mr. Justice Whitehead said that he saw no objection

to a person at whose house they met, aifording them reason-

able entertainment. State v. Bergen, 1 Zab. 342.

A like result followed similar objections in State v. Justice,

4 Zab. 413, and in State v. Reckless, 9 Vroom 396. The prac-

tice is, to say the least of it, not in good taste, and one that

commissioners might justly consider as offensive and exposing

them to a suspicion of bias. But under the cases cited it is

not suflBcient reason for a reversal of their award.

The final reason relied on is, that defendant unlawfully

paid and the commissioners unlawfully received a large sum of

money, under pretence that the same was for the fees and ex-

penses of the commissioners, without having such fees and

expenses taxed according to the statute by the justice who ap-

pointed them. The prosecutors rely upon the authority of

the case of State v. White, 6 Vroom 203, in which the return

of surveyors of the highways laying a road, was set aside be-

cause the applicants paid the officers $5 each for a day's ser-

vice; the fees by law being $1 per day only. That decision

is entitled to the fullest approval. Here, however, no rate of

compensation is prescribed by law, and the principle applied

in that case could only disturb these proceedings upon a show-

ing that the amount paid was so unusually large or so plainly

in excess of an equitable and just remuneration for time and

expenses as to indicate, or to excite a just suspicion of corrup-

tion. There is no testimony showing what compensation is

usually paid commissioners in service of this nature. All we

have in proof is the amount paid, viz., $25 to each for two

days' services and expense of traveling about ten miles from

their homes.

The commissioners and the officers of the company openly

negotiated for the amount of the compensation to be paid,

after their award had been made. The president of the de-

fendant corporation offered to pay them $10 a day each, and

the expenses of each. The commissioners demanded $25 each

to cover both time and expenses ; this was settled upon and

paid. There seems no just ground for the inference that the
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sum paid was excessive, if it should be tliought liberal. Nor
have I any doubt that it was the right of the parties to agree

upon the sum to be paid. The twelfth section of the railroad

act authorizes the justice who appoints the commissioners,

"upon the application of either party and on reasonable notice

to the others, to tax and allow such costs, fees and expenses to

the commissioners and others, as he shall think equitable and

right, which shall be paid by the company." The parties

who may apply are either the company charged with the pay-

ment, or the officers who are entitled to it. This provision

is available when for any cause a taxation by the judge is de-

sired by the parties. And for many reasons this mode of

determining, by judicial allowance, the sum to be paid is

highly commendable. Commissioners perform a delicate and

responsible duty, and the confidence of those upon whose

rights they must pass, as well as their own self-respect, will

be better promoted by the avoidance of everything looking

like service for an employer. The act does not, however, ex-

clude the right, if parties so choose, to agree to a reasonable

compensation for the services which have been performed. It

is certain that the land-owner is not interested in the matter,

and the objection does not avail him unless it bears an odor

of corruption or fraud, or breeds suspicion of unfair dealing.

Nothing like that appears.

Appeal was taken by the prosecutors from the award of the

commissioners, by a petition filed in the Circuit Court of the

county of Morris, on the 18th day of January, 1881, praying

than an issue be directed, to the end that the value of the lands

and the damages might be assessed by a jury. Whether an

appeal does not ipso facto operate as a waiver of irregularities

in the previous proceedings, or at least put the party to an

election between the appeal and the writ of certiorari, as has

been elsewhere held, [Fitchburgh R. R. Co, v. B. & M. R. R,

Co., 3 Cash. 58 ; Del, Lack, and Western R. R. Co. v. Ben-

son, 61 Fenna. St. 369; Mills on Em. Dom., § 333,) was not

discussed and will not be decided. Certain it is, that where

the proceedings to condemn are had under an act which gives
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a right to appeal with an opportunity of having the case re-

heard on the merits, and an appeal has been taken, the court

will not set aside the award appealed from unless there has

been a plain departure from the law in a matter prejudicial

to the rights of the parties. Such was evidently the view of

Mr. Justice Elmer in Costar v. N. J. R. R. & T, Co., above

cited.

The reasons present no ground for setting aside either pro-

ceeding, and they should be affirmed.

HANNAH L. FOKCE AND HER HUSBAND v. JOHN B. PEO-

BASCO AND JOHN T. FRITTS.

The declaration alleges that the defendants, who are practising physi-

cians, did falsely and maliciously certify in writing, under oath, that

they had examined into the state of health and mental condition of

Hannah L. Force, and that in their opinion she was insane and a fit

subject to be sent to the state asylum for the insane, by means of which,

false certificate, the defendants wrongfully and witliout reasonable

cause, caused and procured the said Hannah to be arrested by her

body and imprisoned in said asylum. This declaration shows no legal

cause of action. It fails to aver that the defendants actually caused or

procured the arrest, and discloses no facts from which it appears that

the false certificate could have been the means of procuring die arrest.

There is no logical connection between the wrongful act imputed to

the defendant, to wit, the making of the false certificate, and the con-

sequence attributed to it.

On demurrer to declaration.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the plaintiffs, M. L. Trimmer.

For the defendants, Suydam & Jackson.
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The opinion of the court was delivered by

Van Syckel, J. The material allegations in the first

count of the declaration in this case are

—

First. That the defendants are practicing physicians resid-

ing in the city of Plainfield.

Second. That they did falsely and maliciously, on the 31st

day of August, 1880, certify in writing, under oath, that they

had examined into the state of health and mental condition of

the plaintiif, Hannah L. Force, and that in their opinion, she

was insane, and a fit subject to be sent to the state asylum for

the insane, by means of which false, fraudulent and malicious

certificate, they, the said defendants, wrongfully and unjustly,

and without reasonable cause, caused and procured the said

Hannah to be arrested by her body and to be imprisoned and

kept and detained in prison for a long space of time, to wit, for

the space of two mouths.

The second count differs from the first only in that it con-

tains the further allegation that the defendants caused and

procured their said certificate to be filed and lodged with the

superintendent of the state asylum for the insane at Morris-

town.

To this declaration the defendants have filed a general de-

murrer.

Neither count alleges that the defendants actually arrested

or procured any one to arrest said Hannah. The averment

is that by means of their certificate they caused her to be ar-

rested and imprisoned, but how, or in what way the certificate

and arrest are connected is left to conjecture. It does not ap-

pear how the making of a false certificate in this case affected

the personal liberty of the plaintiff. The declaration discloses

nothing which shows that the loss of liberty was the necessary

consequence of the wrongful act imputed to the defendants.

There is no averment that the defendants unlawfully caused

or procured the arrest of the plaintiff.

They could not have caused her arrest by the mere making

and filing of a false certificate. The certificate was not an
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order for her arrest, nor did it contain any request to any other

person to deprive her of her liberty. The person upon whose

petition she was admitted to the asylum might have made use

of this certificate to effectuate his purpose, but the certificates

of all the doctors in the land would not of themselves have

restrained her of her freedom in the least degree.

The charge that the defendants did the single act of making

and filing the false certificate, excludes the presumption that

they did anything else to procure the arrest.

The allegation that by means of said false certificate the de-

fendants procured her arrest, is an averment that the defend-

ants* act was attended by a consequence which could not pos-

sibly have resulted from the mere making of a false certificate

alone.

It was necessary that some one should have petitioned for

her admittance to the asylum, and that she should be actually

arrested, neither of which acts is imputed to the defendants in

the declaration.

The averment of the declaration carries within itself its

refutation.

The declaration must aver that the defendants caused and

procured her arrest unlawfully, or it must allege that she was

illegally deprived of her liberty, and charge the defendants

with the commission of acts which show that they are respon-

sible for the wrong inflicted upon her.

Neither defendant is alleged to have signed the request for

her admission to the asylum, or to have procured another to

do so. It does not appear how the false certificate aided in

or procured the arrest, or that it was given with intent to

enable some one else to procure the arrest, and used by com-

plicity with the defendants for that purpose.

The declaration shows no legal cause of action. It omits

to aver that the defendants actually caused or procured the

arrest, and discloses no facts from which it appears that the

false certificate could have been the means of procuring the

arrest. There is no logical connection between the wrongful
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act imputed to the defendants, to wit, the making of the false

certificate and the consequence attributed to it.

The plaintiff may amend upon the payment of costs.

STATE, "\^'ILLIAM S. WOETHLEY, PROSECUTOR, v. JAMES
STEEN, MAYOR OF THE BOROUGH OF EATONTOWN.

1. A city charter may b^ repealed by a special act of the legislature.

2. When an officer seta up in justification of his refusal to exercise the

functions of Ins office, an act of the legislature abolishing the office,

the constitutioaality of such act will be considered by the court, and

mandamus refased. If the officer had continued to exercise his office,

the court would not, by mandamus, compel him to desist; the remedy

would be by quo warranto.

On motion for mandamus.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the plaintiff, C. Bobbins.

For the defendant, James Steen, in pro. pers.

The opinion of the court was delivered by

Van Syckel, J. The borough of Eatontown was duly

incorporated in accordance with the provisions of an act enti-

tled "An act for the formation of borough governments,"

approved April Gth, 1878. Famph. L., p. 403.

In 1881, the legislature passed an act supplementary to the

act of 1878, providing ' that the legal voters of any borough

incorporated under the act to which this is a supplement,

when the numbGr of legal voters within the boundaries of said

corporation does not exceed one hundred and fifty, may, at
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any election hereafter being had, decide, by a majority of votes

cast, whether or not said borough incorporation shall be con-

tinued or set aside."

It is admitted that there is no borough incorporated under

the act of 1878, except the said borough of Eatontown, to

which, by reason of the number of legal voters within its

boundaries, the said supplemental act of 1881 applies.

It is also admitted that at an election held under said last-

mentioned act, on the 27th of April, 1881, a majority of the

votes was cast in favor of discontinuing the said borough

government.

On the 4th of June, 1881, the relator applied to James

Steen, who was mayor of said borough at the time said vote

was taken, to receive a complaint against one Thomas Davis

for violating a borough ordinance, and to issue his warrant

for the arrest of said offender. Thc'defendant refused to en-

tertain said complaint, on the ground that his office as mayor

had been abolished by the vote held under the act of 1881.

The relator denies the constitutionality of said act, and ap-

plies for a mandamus to require the defendant to receive and

act upon said complaint.

The first proposition of the relator is that the act of 1881 is

invalid under that provision of the state constitution which

prohibits the passage of any private, local or special law regu-

lating the internal affairs of towns and counties.

Assvimiug that this act is special and local, there is nothing

in the constitution with which its enactment is in conflict.

The object and purpose of the adoption of this amendment

in the constitution was to create uniformity in the law for the

government of the municipal corporations of the state.

A law which extinguishes such corporations is not a law

regulating tiieir internal affairs. It produces no dissimilarity

in city governments, and offends neither the letter nor spirit of

the constitutional proiiibition.

The legislative power is illegally exerted only when by a

special law it attempts to control the internal affairs of politi-

cal subdivisions of the state. The restoration of the territory
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included within the borough to the political division from

which it had been taken, subjects it again to the operation of

the general laws which govern townships and counties. It

produces no dissimilarity in the laws applicable to different

localities, and gives rise to none of the evils which it was the

design of the fundamental law to avert.

"The repeal of a charter does not regulate the internal

affairs of a city ; it extinguishes it, leaving no internal affairs

to be regulated." Tiger v. Morris Pleas, 13 Vroom G31.

The relator, in the next place, insists that the supplemental

act is void because it is an unlawful delegation of legislative

power to the people of the borough.

It is unnecessary to discuss this proposition, because the act

of 1878, under which the borough was erected, is subject to

the same objection. If the relator is right in his contention

in this respect, the borough has never had a legal existence,

and the defendant, whose power is derived exclusively under

this act, is without authority.

In the case presented here, an express act of legislation has

extinguished the municipal corporation, and with it the office

of mayor, and the mayor refuses longer to exercise the func-

tions of the office. Under such circumstances a mandamus

will not be ordered. If he had continued, notwithstanding

the adverse legislation, to exercise his office, a mandamus

would not be granted to compel him to desist. The remedy

would be by quo warranto.

Mandamus is not a mode in which title to office can be

tried.

STATE, GLOUCESTER LAND COMPANY, PROSECUTOR, v.

MAYOR AND COMMON COUNCIL OF GLOUCESTER CITY.

The map in the register's oflSce of Camden county, marked "Map of the

land of the Gloucester Land Company," in the handwriting ot Benja-
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min Browning, clerk of said county prior to 1859, is the map referred

to in the twenty-first section of the charter of Gloucester City, and
operates as a dedication of Hudson street, as laid down on said map.

On certiorari.

Argued at June Term, 1881, before Justices Depue and

Van Syokel.

For the plaintiff, S. H. Orey.

For the defendant, W. H. Jenkins.

The opinion of the court was delivered by

Van Syckel, J. The plaintiff in this case controverts

the legality of an ordinance for laying out and opening Hud-
son street, in the city of Gloucester.

Section 21 of the city charter, under which this ordinance

was passed, contains a proviso that said section "shall not ex-

tend or apply to the altering or changing of the lines or

courses of the streets or alleys as laid out on the plan of lots

and streets of ' The Gloucester Land Company/ as recorded in

the clerk's office of Camden county."

On the 29th of December, 1879, the Gloucester Land Com-
pany filed a map in the county clerk's office, on which Hud-
son street is laid out at right-angles to Broadway, on land of

said company, which the company alleges shows the true loca-

tion of Hudson street as dedicated by it to the city.

The city produces from the register's office of Camden
county, another map, showing that the land company dedi-

cated Hudson street as it is recognized in the ordinance under

review. It is shown that this map was in the office of the

clerk of Camden county as early as 1865, and that it was

marked " Map of the land of the Gloucester Land Company,"

in the handwriting of Benjamin Browning, who was clerk of

said county from 1849 to 1859. It was not marked " filed,"

but was kept with other maps filed in the office, and on it is.

Vol. xrv. 2 m
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endorsed a resolution of the land company, purporting to be

signed by its president, that it be filed in the clerk's office.

This map was transferred to the register's office with other

maps, when Ihat office was established in 1875.

The twenty-first section of the city charter, before men-

tioned, passed in February, 18G8, refers to a map of lots and

streets of the said land company on ^ 'e in the clerk's office,

and there is no evidence to show that any other map haa,

prior to that time, been filed by said company. Under the

evidence in the case, there can be no doubt that this is the

map mentioned in the city charter. The efiPect of it is to dedi-

cate Hudson street as there laid down, and it was not in the

power of the relator to retract and annul the prior dedication,

by filing a new map in 1870.

The defendant, therefore, had a ri^ht to extend Hudson

street as laid down upon the earlier map.

A further objection to the proceeding is taken, that the or-

dinance is not in conformity with the petition.

The petition asks for an ordinance to lay out and open

Hudson street upon its present line from Broadway to the

new bridge over Newton creek.

The ordinance orders it to be laid out and extended in the

same course as Hudson street (south, fifty-one degrees five

minutes east,) for a distance of one thousand eight hundred

and twenty-two and a half feet ; thence in an eastg^ly direc-

tion five hundred and forty-one feet, to the centre of the new

bridge over Newton creek. The improvement ordered is sub-

stantially that applied for, but if there was a departure from

the petition, the relator having dedicated the street as far as

the West Jersey railroad and owning no lands over which

the street is laid east of the railroad, will not be permitted to

annul the proceedings. Slate^ Montgomery pros., v. Inhabi-

tants of Trenton, 7 Vroom 79.

The certiorari should be dismissed, with costs.
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SIMON WEINER v. S. V. C. VAN RENSSELAER.

1. Property in the sheriff's hands by virtue of a writ of replevin, is in

the custody of the law, and cannot be taken from him by a second writ

of replevin, before he has executed his writ.

2. As soon as he has perfected service of the writ, the property may be

replevined from the person to whom the oflBcer has delivered it.

3. While the property remains in the sheriff's custody the court may
make such order touching it as will enable a third person, who may
claim it, to effect service of his writ upon it.

On rule to show cause why writ of replevin should not be

set aside.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the plaintiff, S. Kalisch.

For the defendant, E. C. Haj'ris.

The opinion of the court was delivered by

Van Syckel, J. Mary C. Lyon caused to be issued out

of the Essex County Circuit Court a writ of replevin against

Abner Kalisch, directed and delivered to Van Rensselaer, the

defendant in this suit, who was then sheriff of said county,

commanding him to replevin certain goods therein specified,

then in the possession of the said Abner Kalisch. Before the

expiration of twenty-four hours after the sheriff had served

this writ, Simon Weiner issued a writ of replevin out of the

Supreme Court and took the same goods out of the sheriff's

hands.

The question to be determined arises on a rule to show

cause why the writ of replevin last issued be not set aside

and the goods and chattels returned to the custody of the

sheriff.

Afl early as the case of Hallett v. Byrt, Carth. 380, the dis-
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tinction between execution and replevin is clearly drawn, as

follows

:

"And so there is a difference between a replevin and other

process of law with respect to the officers, for in the first case,

viz., in replevin, they are expressly commanded what to take

in specie, but in writs of execution the words are general, to

levy of the goods of the party, and therefore 'tis at their peril

if they take another man's goods, for in that case an action of

trespass will lie."

In Stimpson v. Reynolds, 14 Barb. 506, the court held that

" an officer is not protected in taking, under a writ of replevin,

the property of a third person, in no way a party to the re-

plevin suit, although the goods seized are the specific chattels

which the writ of replevin directs him to take."

In the later case of Foster v. Pettibone, 20 Bo.rb. 350, Mr.

Justice Strong, after remarking that this question was not

necessarily involved in the case of Stimpson v. Reynolds, dis-

cusses this point in an able and elaborate argument, furnish-

ing, in my judgment, a complete answer to the reasons upon

which Mr. Justice Wright grounded his opinion in the earlier

case. He recognized this as a case to which must be applied

the familiar principle that process from a court having juris-

diction to issue such process, which is regular on its face, is a

perfect protection to a ministerial officer for acts done in obe-

dience to it, and also adverts to the distinction stated in Car-

thew, between an execution which goes generally against the

property of the defendant, and a writ of replevin, which de-

scribes the particular property to be seized.

The same rule prevails in New Hampshire, and in other

states.

In Sanborn v. Leavitt, 43 N. H. 473, the court says : "The

law will not countenance so absurd a thing as to give to every

party who claims the property, the right to interfere and pre-

vent the officer from doing what it is the purpose of the writ

of replevin to require him to do. The property, while it is

passing through the hands of the officer, is in the custody of

the law, and the law could not be so inconsistent as to issue
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to its officers, compelled to act at their peril, commands wholly

incompatible with each other."

To the same effect are the following cases : Watkins v. Page,

2 Wis. 69 ; Hagan v. Denell, 24 Ark. 216 ; Powell v. Bradlee,

9 GiU & Johns. 220; Willard v. Kimball, 10 Allen 211.

The doctrine, as stated in Wells on Replevin, is fully sup-

ported by the decisions.

" The distinction between goods taken on execution and by

replevin is marked. In the latter case the identical goods are

in the custody of the law, and are before the court to be dis-

posed of as it shall see proper, and the proceeding is so far in

rem that the goods cannot be seized upon any process until

the court shall have taken action. If, therefore, a party finds

his goods in the hands of an officer upon a valid writ of re-

plevin, his remedy is by application to the court to be permit-

ted to come in and set up his claim to them, and not by an

independent replevin. Whereas, if goods are wrongfully

seized by execution, it cannot be said to confer any lien on

them, or to bear any resemblance to a proceeding in rem."

While the property remains in the custody of the officer for

the purpose of enabling him to deliver it according to the exi-

gency of the writ, it cannot be taken from him by a second

writ at the suit of a stranger, but as soon as he has perfected

service of the process, the property may be replevied from the

person to whom the officer has delivered it, or while it re-

mains in the sheriff's custody it is in the power of the court

to make such order touching it, as will enable a third person,

who may claim it, to effect service of his writ upon it.

The conclusion is, that the rule to show cause should be

made absolute.
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STATE, AMOS CLAKK, Jr., ET AL., PROSECUTORS, v. WIL-

LIAM A. MULFORD, COLLECTOR OF LINDEN TOWN-
SHIP.

1. The following description of the prosecutor's lands is sufficient to sub-

ject them to a sale for the tax assessed, to wit :
" Buildings, fifty-nine

acres on north side of St. George's avenue, in road district No. 3, school

district No. 4,"

2. If the assessments were defective in this respect, it would be the

duty of the court to amend them under the act of March 23d, 1881.

Pamph. L., p. 194.

3. The increase of assessment on the mill property of relator by the

township committee, without notice to him, is illegal ; the assessment

must be reduced to the assessor's valuation, unless the defendants

make application under the act of 1881, to fix a proper valuation.

On certiorari. In matter of tax.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the plaintiffs, W. P. Wilson.

For the defendants, J. R. English.

The opinion of the court was delivered by

Van Syckel, J. This certiorari brings up for rev iew the

assessment of lands of the prosecutors, and the warrant for the

sale of the same for taxes imposed in the township of Linden,

county of Union.

The first reason assigned for reversal is, that the descrip-

tion of the property in the tax duplicate is indefinite and

insufficient.

The first description of lands assessed to Amos Clark, Jr., is

:

" Buildings, fifty-nine acres on north side of St. George's-

avenue, in road district No. 3, school district No. 4."

The descriptions of the other property assessed are substan-

tially like to this one.
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It also appears by tlie testimony taken that Mr. Clark gave

the assessor the description of the property, which he adopted

in the duplicate, and that so far as the assessor is infoimed,

Mr. Clark owns vo otlier property in the specified districts.

All these descriptions are sufficient to subject the lands to

a sale for the tax assessed. Slate, Allen, pros., v. Woodbridge,

13 Vroom 401.

The objection that lands of Elizabeth R. Clark are assessed

in the name of the Union and Essex Land Improvement

Company, and that lauds of William Hahn are assessed in the

name of Ferdinand Blanche, cannot prevail, since it is cured

by the statute. Rev., p. 1165, pi. 120 ; State, Tindall, pros.,

V. Vanderbilt, Col., 4 Vroom 38.

If the asses.-ments were irregular and defective in these re-

spects, it would be the duty of the court to amend them under

the act of March 23d, 1881. Famph. L., p. 194.

The township committee increased the assessment on the

mill property of Amos Clark, Jr., without notice to him.

This increase was illegal, and the assessment must be reduced

to the valuation made by the assessor, unless application is

made, pursuant to the act of 1881, to this court, to fix a fair

valuation. The power granted to the court by this act is very

wide, and it should be liberally construed to prevent tax-

payers taking advantage of irregularities through which they

have heretofore evaded the payment of their share of the pub-

lic burdens.

The special township tax is admitted to be illegal, and by

consent of counsel of the respective parties, that is to be set

aside.

The other reasons relied upon by counsel to invalidate the

proceedings have been duly considered.

The assessments and proceedings, except in the respects

specified, should be affirmed.
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HENRY H. MILLER, ADMINISTRATOR, v. P. SANDFORD
ROSS.

It will require an extreme case to justify the granting of a second rule to

show cause, after a new trial has been denied. The newly-discovered

evidence relied upon, should not only be so persuasive as to scarcely

leave it debatable that the verdict is wrong, but also such evidence as

the most careful inquiry and preparation of the case for the trial at

the Circuit and for the first rule to show cause, would have failed to

discover.

On application for rule to show cause.

Argued at June Term, 1881, before Justices Depue and

Van Syckel.

For the plaintiff, J. Frank Fort.

For the defendant, Joseph Coult and T, N. McCarter.

The opinion of the court was delivered by

Van Syckel, J. The trial at the Circuit, in this case, re-

sulted in a verdict for the plaintiff. The defendant had a

rule to show cause why a new trial should not be granted,

which rule, after full argument, was discharged by this court

and a new trial refused.

At the last term of this court the defendant applied for a

second rule to show cause why a new trial should not be

granted, based upon affidavits of newly-discovered evidence.

It will require an extreme case to justify this court in grant-

ing a second rule, after the right of a party to a re-trial has

been deliberately considered and denied. The newly-discov-

ered evidence should not only be so persuasive as to scarcely

leave it debatable that the verdict is wrong, but also such evi-

dence as the most careful inquiry and preparation of the case

for the trial at the Circuit, and for the first rule to show cause,
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would have failed to bring to the knowledge of the party

which seeks to prolong the litigation.

Under this rule the defendant has not shown himself to be

entitled to a further hearing, and his application must, there-

fore, be denied.

STATE, EX EEL. GEORGE F. STEVENSON, v. JAMES S. VOS-

SELLER, CLERK OF UNION COUNTY.

The object of the act of 1880, {Famph. L., p. 266,) respecting chattel mort-

gages, was to save the necessity of re-filing. That object is, under the

terms of the act, accomplished by filing the mortgage or a copy of it,

with the affidavit required by the act of 1878, {Pamph. L., p. 139,) and

by having the original mortgage duly acknowledged and recorded. It

is not necessary to file the original mortgage ; that may be recorded

and taken from the ofiice by the mortgagee, provided he files a true

copy with the proper aflidavit.

On application for mandamus.

Argued at June Terra, 1881, before Justices Depue and

Van Syckel.

For the relator, S. B. Ransom.

For the defendant, F. Bergen.

The opinion of the court was delivered by

Van Syckel, J. On the 20th day of November, 1880,

the relator filed in the office of the county clerk of Union

county, a copy of a chattel mortgage of that date, with an

affidavit attached, pursuant to the act of March 19th, 1878.

Pamph. L., p. 139.

On the same day he offered for record the original of the

chattel mortgage he had filed, to which was annexed a copy
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of the original afiSdavit attached to the copy of the mortgage

filed.

The clerk refused to record this mortgage, on the ground

that it did not conform to the requirements of the act of 1880.

Pamph. L., p. 266.

This mortgage was duly acknowledged, as required by the

act of 1880. The clerk insists that it is not entitled to be re-

corded, because there was not annexed to it such an affidavit

as the act of 1878 requires, but only a copy of such an

affidavit.

The act of 1878 provides that a chattel mortgage not ac-

companied by possession shall be void as against creditors of

the mortgagor, and as against subsequent purchasers and

mortgagees in good faith, unless the mortgage or a true copy

thereof, having annexed thereto an affidavit stating the con-

sideration of said mortgage, and, as near as possible, the

amount due and to groW due thereon, be filed according to

law.

A further section of the act of 1878, makes it necessary to

re-file, with a like affidavit, within thirty days prior to the

expiration of a year after the filing.

The act of 1880, section 1, provides that the county clerk shall

record every chattel mortgage hereafter filed in pursuance of

the provisions of the act to which said act of 1880 is a sup-

plement, and of the several supplements thereto, and having

thereon such certificate of acknowledgment or proof of exe-

cution as is or may be required by law for the recording of

deeds.

It is made the duty of the clerk to record a chattel mort-

gage, acknowledged according to law, when it has been filed

in pursuance of the provisions of the act of 1878.

Was this mortgage so filed? The original mortgage, or a

copy of it, with the proper affidavit, may be filed. In this

case a copy of the mortgage with the proper affidavit attached

to it, was duly filed, in conformity with the act of 1878.

The relator had then brought himself so far within the pro-

visions of the act of 1880, that he had filed his mortgage in
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pursuance of the provisions of the prior law, and one thing

only remained to be done to entitle him to the benefit of hav-

ing his original mortgage recorded, which was, that it should

be duly acknowledged. With this requirement he also com-

plied, and tliereby imposed upon the clerk the duty of put-

ting the mortgage upon record.

As appears from section five of the act of 18S0, its purpose

was to save the necessity of re-filing. That object is, under

the terms of the act, accomplished by filing the mortgage or a

copy of it, with the affidavit required by the act of 1878, and

by having the original mortgage duly acknowledged and re-

corded.

It is not necessary to file the original mortgage ; that may

be recorded and taken from the office by the relator, provided

he files a true copy, with the proper affidavit.

The mandamus should be granted, without costs.

IN MATTER OF APPLICATION OF GEORGE W. EDWARDS
FOR DISCHARGE FROM IMPRISONMENT.

1. The time at which imprisonment imposed for crime shall be borne is

not the substantial part of the sentence ; imprisonment at hard labor

is the essential part of the judgment, which must be strictly executed.

2. Expiration of time without actual imprisonment is not an execution

of the sentence.

3. Where a prisoner, sentenced to imprisonment at hard labor, escapes

and remains at large for a time, he must, by the rule of the common
law, serve at hard labor, after his recapture, for a period equal to that

part of his term of sentence which had not yet run at the time he

escaped.

On habeas corpus.

Before B. Van Syckel, one of the Justices of tne Supreme

Court of New Jersey.
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For the prisoner, Leon Abhett.

For the state, John P. Stockton, Attorney- General.

The opinion of the court was delivered by

Van Syckel, J. The return to the writ of habeas corpus

shows that George W. Edwards was convicted in the Middle-

sex Oyer and Terminer of breaking and entering, and sen-

tenced December 27th, 1871, to be confined in the state's prison

of this state, at hard labor, for the term of ten years ; that on

the same day he was delivered into the custody of the keeper

of said prison, and escaped therefrom on the 4th day of Sep-

tember, 1872 ; that he remained at large until January 9th,

1880, at which date he was returned to the custody of the

keeper, and has since been in confinement. If there had been

no escape the defendant would have been in actual confine-

ment for the full terra of ten years on the 27th day of Decem-

ber, 1881. The defendant insists that notwithstanding the

fact that he was at large for more than seven years, he is en-

titled to his discharge as if he had served the full term of his

sentence at hard labor.

The question of law involved in the case is presented by

demurrer to the suflSciency of the return to the writ of habeas

corpus, and therefore the facts set out in the return must, on

this argument, be considered as admitted. In the considera-

tion of this question, which is a new one in this state, I have

been greatly aided by the able discussion of counsel. The case

must be settled upon common law principles, no statutory

provision applicable to it existing in this state.

The judgment of the law was that the prisoner should be

committed to the state's prison at hard labor for the term of

ten years. That judgment has not been executed; it is in

full force, unreversed and impending over the prisoner unless

it lias spent its force by mere lapse of time. Having been at

large for over seven years, the prisoner had not been impris-

oned at l)ard larbor for the terra of ten years at the expiration

of that tirae from the rendition of sentence. He will not have
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borne the prescribed punishment until he has remained in cus-

tody after the expiration of that time for a period equal to

that during which he has been at liberty.

The essential part of the sentence is the punishment, which

is graduated according to the character of the crime, and is

measured not with reference to the time at which it is to be

borne, but by the extent and kind of punishment imposed.

The terms of the judgment cannot be satisfied except by

the service of the prisoner for the spe';ified time at hard labor.

The judgment of the law has hitherto been successfully resis-

ted, and the punishment denounced against his offence evaded

by the commission of a further crime by the prisoner, and

unless the common law is impotent to command obedience to

its sentence, the prisoner must be restrained of his liberty

until the full measure of the penalty for his crime has been

submitted to. The right to impose sentence necessarily im-

plies the right and power to execute and enforce it, and if,

in this instance, there is an inherent defect in the common
law, the burden rests on the prisoner to establish it.

It is not a sufficient answer to say that the prison breach is

punishable, for that is a distinct offence for which an appro-

priate punishment is provided. In the absence of remedial

legislation, the prisoner could not, upon conviction of the es-

cape, be adjudged, in punishment for it, to serve out the

remainder of the prior sentence. The punishment of the latter

offence is not in fact or in contemplation of law, an execu-

tion of the judgment of the law for the original crime. After

the penalty for the prison breach was submitted to, the orig-

inal crime would still be unpunished.

The provision in our constitution that no person shall be

held to answer for a crime unless on presentment or indict-

ment of a grand jury, is invoked in aid of the relator, and it

is insisted that he is entitled to the usual form of trial to de-

termine whether he has been guilty of escaping. The prohibi-

tion in the organic law shields the citizen from trial and con-

viction for an alleged crime, except in the designated mode.

If this were an attempt to convict Edwards of breaking jail,
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the point would be well taken. The proceeding is not a trial

for the original offence, nor for the crime of escaping, and in

virtue of it, no adjudication can be made that he is guilty of

prison breach, nor can any punishment be imposed upon him

for such offence. The single question is, whether he has been

incarcerated for the terra adjudged—whether he has served at

hard labor for the requisite period. There can be no more

difficulty in determining this question of fact in the habeas

corpus proceedings than there would be in establishing the

identity cf the prisoner, where, at\er escape, he is recaptured

before the time had run.

In Rex V. Okey et al., 1 Lev. 61, where the defendants had

been recaptured, after conviction for treason and escape, it is

said :

" Whereupon they pleaded that they were not the persons,

and issue was taken thereon, and a jury returned immediately

to try it, which was done, and they were not permitted to

challenge peremptorily, for they are not now tried for treason,

but only of the identity of persons."

The English courts have found no obstacle in the way of

executing a prisoner where he has escaped after sentence, and

remained at large beyond the time fixed for execution.

In 1716, Ch.vrles Ratcliffe, after conviction and sentence to

death for treason, escaped from prison and went to France.

About thirty years afterwards he was brought before the

King's Bench, where his identity was established and he was

afterwards beheaded. Rex v. Ratcliffe, 18 How. St. J)\

429 ; S. C, 1 Wik. 150; Rex v. Harris, 1 Ld. Raym. 482.

I have been unable to find a case in England where the

precise question involved in this case has been raised, but no

inference agai'st the power of the English courts to remand a

prisoner, until he has served his full term of imprisonment,

can arise from the fact that it does not appear to have been

challenged.

It does not appear that the time at which the punishment

is undergone is any more of the essence of a sentence to im-

prisonment than it is of sentence to the death penalty. In
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the latter case the practice is unquestioned in this state ; where

the day fixed for execution has passed by reason of proceed-

ings for review, the court will order execution of the former

judgment. The punishment is regarded as the substance of

the judgment, which is not to be evaded because not under-

gone at the time specified.

Lord Hale says :
" If a prisoner for felony be in jail and

escape and the jailor pursue after him, he may take him seven

years after, though he were out of view." Again :
" If a felon

escape out of'the jail by negligence, though the jailor be fined

for it, he may retake the felon at any time after, for the felon

shall not take advantage of his own wrong or the jailor's pun-

ishment." 1 Hale, P. a 602; 1 Russ. 421.

By an act passed in this state in 1881, a writ of error in all

cases not capital, operates as a stay of sentence. A writ of

error will not lie until judgment is passed, and therefore, if

time is an essential part of the sentence, it is within the power

of the criminal, by suing out a writ of error, to escape punish-

ment for such part of the time as runs pending the determina-

tion of the writ.

The view I have taken is supported by the adjudged cases

in this country.

In Cleek'y. Commonwealth, 21 Gh'ait. Ill, the defendant

was sentenced to imprisonment for ten months, commencing

July 13th, 1870. He escaped September 21st, 1870, and was

not apprehended until January 14th, 1871. He sued out a

writ of habeas corpus, but the court refused to discharge him,

holding that he must bear the full measure of imprisonment

imposed.

In State v. CocJcerham, 2 Ired. 204, the prisoner, in Sep-

tember, 1841, was sentenced to two month's imprisonment

from and after the 1st day of November then next, but was

not committed. At the spring term of 1842, the solicitor for

the state moved that the defendant be taken into custody and

the sentence carried into eflPect. The objection was raised that

the time having elapsed for which the defendant was sen-
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tenced, without any fault of his own, the court had no power

to imprison him.

The objection was overruled, and an order entered that the

judgment be executed. On appeal, the Supreme Court, in

affirming the order said, " That the time at which a sentence

shall be carried into execution forms no part of the judgment

of the court. The judgment is the penalty of the law as de-

clared by the court, while the direction with respect to the

time of carrying it into effect is in the nature of an award of

execution."

The defendant, in Ex parte Clifford, 29 Ind. 106, was sen-

sentenced, September 13th, 1862, to three years in state's

prison. January 9th, 1863, he escaped, and remained at large

until April 4th, 1867, at whicii time he was recaptured.

Being brought up on habeas corpus, his discharge was re-

fused. A statute of that state authorized the arrest of an

escaped prisoner, and his detention, until tried for the escape.

The Supreme Court, on appeal, held that it did not require

legislation to authorize recapture of an escaped prisoner, and

his confinement until he served out his full sentence ; that the

statute was not intended to change the common law rule in

regard to the capture of felons, but simply to authorize the

further holding after the sentence of the law had been ful-

filled, not evaded, until opportunity was given for prosecution

for the escape.

The Massachusetts Supreme Court has taken the same view

of the law in Dolan's Case, 101 Mass. 219, where the prisoner

asked to be discharged on the ground that the term for

which he was committed had expired by lapse of time^

although the period of his actual imprisonment was less than

that for which he was sentenced, by reason of his escape and

absence from custody for a year.

The court, without reference to statute law, declared that the

sentence of the law is to be satisfied only by the actual suffer-

ing of the imprisonment imposed, unless remitted by death or

by some legal authority ; that expiration of time without im-

prisonment was in no sense an execution of sentence.
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Hollon V. Hopkins, 21 Kan. 638, is a well-considered case.

There, the prisoner was sentenced to the penitentiary for the

period of three years from the 19th day of September, 1874,

and on the next day after his sentence, and before his incar-

ceration in the penitentiary, he escaped from custody and was

not re-arrested until May, 1878, when he was taken to prison

under the original sentence.

The defendant having sued out a writ of habeas corpus to

test the legality of his detention, was remanded to custody to

undergo imprisonment for the full term for which he had

been sentenced. The Supreme Court said that the amount of

punishment prescribed inhered in the sentence and was the

essential part of it, while the time at which it was to be un-

dergone was comparatively immaterial, and substantially no

part of it, and that expiration of time without imprisonment

was in no sense an execution of sentence.

Gross V. Bice, 71 Maine 241, is not in conflict with the

cases which have been cited. There, a statute providing that

a prisoner should not be discharged from state's prison until

he had remained the full term for which he was sentenced,

excluding the time he was kept in solitary confinement for

violating the prison rules, was held to be unconstitutional, od

the ground that it deprived him of liberty without due pro-

cess of law.

The distinction is apparent; this was an attempt to impose

additional punishment upon the prisoner for alleged miscon-

duct without a formal accusation, or trial, or sentence of any

court. It was clearly contrary to foundation principles to vest

a power so arbitrary and unlimited in the warden of the

prison. The court, in giving judgment, adverted to the Dolan

case, and said that it was governed by a different principle.

An act passed in this state in 1881, (Pamph. L., p. 13,)

which applies only to future escapes, provides that the person

escaping may, on recapture, be required to serve out the whole

term for which he was sentenced, without deducting the time

he shall have been at large, and that tiie record kept by the

Vol. XIV. 2 n
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warden of the prison, shall be prima facie evidence of the

time of escape and return.

As to the mode of proof this legislation is remedial, but I

agree with the view of other courts in cases cited, tliat in

other respects it is merely declaratory of the common law.

That such has been the understanding of the framers of our

statute law concerning crimes, may be inferred from the fact

that the longest term of imprisonment that can, under our

statute, be imposed for breaking prison is three years. The

crime by which the prisoner evaded seven years of service at

hard labor is punishable by only three years of such service.

Thus, if his contention is right, he becomes favored in the

law by the commission of a second crime, and is, by reason

thereof, subject to four years less of penal servitude than he

would have been if guilty of the first offence only.

No stable support can be found, in reasoning upon general

principles, for a rule attended by such consequences, and I

have been unable to find authority for it in adjudged cases.

The facts set out in the return show that the prisoner is

lawfully held in custody.

The demurrer is overruled, with leave to the prisoner to

•contest the truth of the return if he desires to do so.

STATE, JOHN L. N. STRATTON, PEOSECUTOR, v. JOHN B.

COLLINS, COLLECTOR, &c.

1. The "Act concerning the assessment and collection of taxes," approved

March 10th, 1880, (Pamph. L., p. 157,) did not relieve personal prop-

erty in townships from taxation.

2. The provision of the constitution that property must be assessed for

taxation by uniform rules and according to its true value, does not

require that all property should be taxed, and is not infringed by the

taxation of bank shares, when shares in all other classes of corpora-

tions are exempt. Nor is it violated by the fact that shares iu the

same bank are rated differently in different townships, if such ine-

quality of valuation arises from accident or mistake, or even wilful
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default of the assessor in the individual case, and not from any syBtem

of valuation designed to produce it.

3. This constitutional provision requires and is satisfied by such regula-

tions as should impose the same jjercentage of its actual value upon

all taxable property in the township for township purposes, in the

county for county purposes, and in the state for state purposes.

4. Bank shares may be rated at more than would be produced by a divi-

sion of the capital and surplus among all the shares, the bank's busi-

ness and franchises being likewise entitled to consideration in fixing

their real worth.

5. Under the act of congress, section 5219 of the Revised Statutes, shares

in national banks are to be assessed at their actual value, without any

deduction on account of the bank's capital or surplus being invested in

United States securities.

6. This section is not infringed by state laws, which provide that all per-

sonal property, including money and all debts owing by solvent

debtors, and shares in national and state banks and other corporations,

shall be assessed at their true value and taxed at an equal rate, even

if these laws also provide that certitin classes of property, including

shares in certain classes of corporations, shall be exempt from taxa-

tion.

On certiorari. In matter of taxation.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the prosecutors, C. £J. Merritt

For the defendants, /. C. Ten M/ch.

The opinion of the court was delivered by

Dixon, J. This certiorari brings up for review the tax

levied in the year 1880, in the township of Northampton,

where the prosecutor resides, upon his shares of stock in the

Farmers' National Bank of New Jersey, at Mount Holly.

The first reason assigned for reversal is, that the assessment

was illegally and improperly made, because, as is claimed, the

" Act concerning the assessment and collection of taxes," ap-

proved March 10th, 1880, {Pamph. L., p. 157,) required all

taxes to be assessed upon real estate only. This law seems to
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have been designed to reach some specially incorporated

municipality, whose charter failed to subject to taxation the

real estate within its limits owned by non-residents, and to

bring such real estate under its proper burden. I have not

searched to ascertain whether such a charter existed, because,

whatever its object, it certainly cannot be construed so as to

have the effect of relieving personal property in townships

from taxation. The act was short-lived, having been repealed

within a year after its passage. Pamph. L. 1881, p. 45. This

reason has no support.

The fourth reason is, that the shares were not assessed by

uniform rules with other property, and the particular grounds

of complaint are, that shares in national banks are taxed,

while by our statutes, shares of stock in corporations generally,

are exempt from taxation, and that the prosecutor's shares are

assessed at a higher valuation than are shares in the same cor-

poration owned in other townships.

The constitution directs that property shall be assessed for

taxes by uniform rules, according to its true value. But it is

plain that this provision does not require all property to be

taxed. It leaves the legislative power of selecting the sub-

jects of taxation as untrammeled as it ever was. For taxing

purposes, the real and personal estate of corporations, and also

the shares of capital stock in the hands of individuals, are

regarded] as property, and the legislature is at liberty to tax

both or either of these classes of possessions. But, because a

tax imposed upon both would be, in effect, double taxation,

since the latter class is only representative of the former, it

has been usual for the legislature to select one only of the two

for taxation. This right the legislature may still exercise,

and may enact that the property to be taxed shall be, as to

one class of corporations, that held directly by the corpora-

tion, and, as to another class, the shares of stock held by indi-

viduals. Such a selection is made by our statutes. Their

general principle is that all real and personal property,

whether owned by individuals or by corporations, shall be

liable to taxation at the full and actual value thereof. Rev.,
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p. 1150, § 61; Famph. L. 1878, p. 61. Certain classes of

corporations, and among tiiem banks, are taken out from this

rule, [Famph. L. 1878, p. 61,) and brought under special

regulations. The shares of corporate stock are generally ex-

empt, [Rev., p. 1152, § 64, II.,) except that shares of the stock

of banks, whether national or state, are taxed to the owner in

the township or ward where he resides, or, if the owner be not

resident in the state, the bank is taxed to the amount of his

siiares in the township or ward where it is located. Rev., p.

1161, § 99. No reason is seen for supposing that these pro-

visions do not conform to our constitution.

The property to be taxed being thus indicated, the direction

that it shall be assessed by uniform rules, according to its true

value, becomes then applicable. This direction requires, and

is fulfilled by such regulations as should impose the same per-

centage of its actual value upon all the taxable property in the

township for township purposes, in the county for county pur-

poses, and in the state for state purposes. Exchange Bank v.

Mines, 3 Ohio St. 1 ; State, Vail's ExWs, pros., v. Runyon, 12

Vroom 98.

It is not suggested in this case, that there was any regula-

tion, either statutory or otherwise, for any different imposition.

But it is said that the valuation of the shares of this bank in

other townships was less than in the township of Northamp-

ton, and so, in fact, the prosecutor was called upon to pay for

his shares a larger proportion of county and state taxes than

the holders of similar shares elsewhere. This inequality,

however, is not capable of remedy. It is not possible that

the same person should annually value all the taxable prop-

erty in the state, and, if it were, it is not possible that evi-

dence of value equally full and reliable as to each item should

be laid before him, and if it were, it is not possible that his

judgment should act with equal precision in every case, and

until such impossibilities as these have been removed, valua-

tions of property will vary in different degrees from the abso-

lute truth. The constitution must be satisfied with less than

perfect equality ; and it is. It requires only that the stand-
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ard of valuation to be aimed at by each assessor shall be the

true value. If it is made to appear that a rule of valuation

has been adopted by those whose duty it is to make the assess-

ment, which is intended to operate unequally, and if this prin-

ciple is applied not solely to one individual, but to a large

class of individuals or corporations, then the rule of uniform-

ity is abandoned, and a case for relief may exist. Cummings

V. National Bank, 101 U. S. 153. But single instances of

error in valuation, arising from accident or mistake, or even

wilful default of the officer, aiford no ground for invalidating

the tax of one whose valuation is not in itself exorbitant. Na-
tional Bank v. Kimball, 103 U. S. 732; Cooky on Tax. 154.

In the assessment before us, there is no just reason for think-

ing that the assessor has rated the prosecutor's stock too high.

The value fixed is $66 per share. An exact computation ia

said to show that a division of the net property of the bank

among its stockholders would, on the day set by law for the

levy, give to each share $64.92 ; but in this, no account is

taken of the value of the bank's business and franchises,

which, as well as its tangible assets, are represented by the

shares. The evidence discloses frequent sales of the stock at

between $85 and $90 per share
; ^66 was certainly not an

over-estimate.

The fourth reason assigned seems to be unfounded.

The third reason for reversal is, that the valuation of the

shares included a proportionate share of the surplus of the

bank, the bulk of which is said to have been invested in

United States securities, and so exempt from taxation.

The taxation of national bank shares under state authority

is expressly permitted by section 5219 of the Revised Statutes

of the United States. This law, in its present form, was

passed February 10th, 1868, and is as follows:

" Nothing herein shall prevent all the shares in any asso-

ciation from being included in the valuation of the personal

property of the owner or holder of such shares, in assessing

taxes imposed by authority of the state within which the asso-

ciation is located ; but the legislature of each state may deter-
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mine and direct the manner and place of taxing all the shares

of national banking associations located within the state, sub-

ject only to two restrictions, that the taxation shall not be at

a greater rate than is assessed upon other moneyed capital ia

the hands of individual citizens of such state, and that the

shares of any national banking association owned by non-resi-

dents of any state, shall be taxed in the city or town where

the bank is located, and not elsewhere."

Whether such shares might be taxed by the states without

the consent of congress, is discussed in Statey North Ward
National Bank, pros., v. Netcark, 10 Vroom 380, and referred

to in People v. Weaver, 100 U. S. 539, but need not now be

considered, since, with this permission, the state's power is un-

limited, except by the conditions accompanying the license.

It is settled that under this law the shares of national

banking associations are subject to state taxation without any

reference to the amount of the capital invested in United

States bonds. Van Allen v. Assessors, 3 Wall. 573 ; National

Bank v. Commonwealth, 9 Wall. 353. And that in fixing the

taxable value of a share the assessor is not limited to its par

value, but may ascertain the value actually represented by it.

Hepburn v. School Directors, 23 Wall. 480.

Although the court, in these cases, when referring to the

funds invested in federal stocks, may have used the word
" capital," yet certainly they did not thereby mean only the

original capital, but doubtless included any of the bank's prop-

erty so invested. It would usually be impracticable to ascer-

tain that the money used to purchase the stocks came out of

the profits and not out of the amount subscribed for capital.

There is no warrant in the act of congress for holding that so

much of a share as represents original capital may be taxed^

though standing in United States bonds, but so much as rep-

resents surplus, must not be taxed, if so invested. The share

is plainly to be taxed as an entirety, at its full value, without

regard to the corporate investments. In People v. ComWs of

Taxes, 94 U. S. 415, the value of each share was ascertained

by dividing the amount of capital and surplus liy the number
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of shares, although much more than the surplus stood iu

United States bonds, and the surplus consisted in part of the

premium upon these bonds. Yet this mode of valuation was

approved.

This reason is without force.

The second reason is, that the assessment was made at a

greater rate than was assessed on other moneyed capital in the

hands of individual citizens of this state, contrary to section

5219, above recited. This claim is based upon our statutory

exemptions, and upon the rulings of our courts, that, in the

case of individuals and corporations generally, so much as is

invested in United States bonds must be deducted before the

taxable value of property can be reached. NewarTc City Bank

V. Assessor, 1 Vroom 13. The same principle of deduction

was maintained iu tlie Federal Supreme Court in Bank of

Commerce v. New Yo7'k City, 2 Black 620.

In State, Jewell, pros., v. Haii, 2 Vropm 434, and State, Ma-
theson, pros., v. Boyd, 3 Vroom 273, this court, deeming a tax

upon the shares as substantially the same as a tax upon the cor-

porate property, decided that the like mode of computation

must be applied in determining the value of national bank

shares for taxation.

This method was not adopted in the valuation now under

review ; hence the alleged unfavorable and illegal discrimina-

tion.

The two cases last cited, were adjudged upon the clause in

the then existing act of congress, which required that the tax

imposed on national bank shares should not exceed the rate

imposed on the shares of state banks. Tliis limitation is,

however, not incorporated in section 5219, which now wholly

controls the subject, and therefore, these cases are not at pres-

ent authoritative.

In considering what the provisions of the act of congress

forbid, the decisions of the Supreme Court of the United

States are, of course, final, and among them will be found

some principles which clearly indicate that the assessment be-

fore us is not in violation of that act.
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In People v. Commissioners, 4 Wall. 244, that court dis-

tinctly held that an assessment of national bank shares, with-

out any deduction from their value on account of an invest-

ment of corporate funds in United States stocks, was not pro-

hibited by the law, although such stocks were exempt from

taxation in the hands of individuals and corporations. It was

also decided that taxes on these shares are not limited by the

rate assessed on the property of coi'porations as owners, since

the restriction is expressly confined to moneyed capital in the

hands of individual citizens. Nor is it an infringement of this

law to tax such shares, although, in the hands of individuals,

some moneyed capital is invested in property which is totally

exempt from taxation under state laws. Ibid. ; Lionberger v.

Rouse, 9 Wall. 468 ; Adams v. Nashville, 95 U. S. 19. In

the Lionberger case. Justice Nelson says that the restriction

merely requires that "no greater proportion or percentage of

tax in the valuation of the shares should be levied than upon

other moneyed taxable capital in the hands of the citizens,"

which means that neither in the percentage charged, nor in

the valuation of the shares or the deduction of debts there-

from, must unfavorable discrimination be made, either by tiie

state statutes, {People v. Weavei-, 100 U. S. 529,) or by the

system of valuation adopted by the officers who are to execute

the law. Pelton v. National Bank, 101 U. S. 143.

In Fi7'st National Bank of Utica v. Waters, U. 8. Cir. Ct.,

{Albany Law Jour., June 11th, 1881,) Judge Wallace says

that moneyed capital cannot be said to be exempt from taxa-

tion, because that portion of it which is invested in the shares

of various classes of corporations is exempt, and, referring to

the statement in Adams v. Nashville, ubi supra, that the act

of congress simply required that capital invested in national

banks should not be taxed at a greater rate than like property

similarly invested, he says that the term "moneyed capital

in the hands of individual citizens," more aptly describes

ready money or capital invested in private banking than it

does capital invested in manufacturing corporations, insurance

companies and the like.
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In the light of these decisions, it seems plain that when the

state laws require all personal property, including money and

debts of all kinds owing by solvent debtors, and public stocks

and stocks in corporations embracing national and state banks,

to be assessed at its full and actual value, and to be taxed in

the hands of the owners at the same rate for the purposes of

each political body that has power over it, the act of congress

is not violated, although the local laws may for special reasons

exempt from taxation special classes of property, and that

when, in the execution of such laws, nothing worse than occa-

sional inequalities of valuation, not referable to any general

plan designed to produce them, can be shown, no ground for

impeaching the legality of the assessments is presented. This

is the condition of the laws of this state, and of their enforce-

ment as revealed in this case.

All the reasons urged against this tax seem unfounded, and

the tax should be affirmed, with costs.

STATE, FLOYD AKMSTRONG, PROSECTOR, v. JOHN B. COL-

LINS, COLLECTOR.

This is a certiorari to review taxes assessed upon the prose-

cutor's shares of stock in the Mount Holly National Bank.

The facts and reasons presented are the same as in Stratton

V. Collins, above, and the judgment of the court is the same.
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ELIZA WANSER v. PETER S. ATKINSON.

1. There is in this state no constitutional right to trial by jury on appeal

from tlie courts for trial of small causes, in cases where no jury was
demanded below.

2. If a party goes to trial before a justice, without demanding a jury,

under statutes which provide that, on appeal from the decision of the

justice, the cause shall be heard and determined by the appellate

court without a jury, he thereby waives any right to jury trial on

appeal.

3. No person has a vested right in any particular mode of procedure in

actions at law ; and, except where the constitution expressly guaran-

tees some certain mode, the procedure may be modified by the legis-

lature at will.

On certiorari to the Middlesex Common Pleas.

Argued at June Term, 1881, before Justices Dixon" and

Parker.

For the plaintiff, J. K. Rice.

The opinion of the court was delivered by

Dixox, J. The plaintiff brought an action of trover and

conversion to recover $50 damages, in a court for the trial of

small causes, and on trial before the justice, without a jury,

obtained judgment for $6. The defendant appealed to the

Middlesex Pleas, where both parties demanded trial by jury

in accordance with the provisions of the eighty-seventh sec-

tion of the small causes act, [Rev., p. 555,) which was in force

when the wrong complained of in the suit was committed, but

which had been repealed March 12th, 1880, [Famph. L., p.

326,) before the action was brought. This demand the Com-
mon Pleas refused, and on trial before the court the judgment

was for the defendant. Hence, the plaintiff sued out this cer-

tiorari, and her sole complaint here is that a trial by jury wa»

denied her.
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Two questions are to be decided : First, whether the ex-

press constitutional guaranty of a right to trial by jury em-

braces appeals from the small cause court, where no jury

had been demanded below. Secondly, whether the fact that

the wrong was committed while the statute gave parties a

right to jury trial on suc^h appeals, placed this right beyond

legislative power, so far as related to that wrong.

First. It is well settled that our constitutions did not en-

large the right to trial by jury which existed at their adop-

tion. They were designed merely to preserve it inviolate in

cases where it was previously enjoyed. McGear v. Woodruff,

4 Vroom 213; Howe v. Plainfield, 8 Vroom 145.

In deciding the first question, therefore, we must ascertain

whether, at the time our earliest constitution was framed, such

a right as is now set up, prevailed. This constitution was

adopted July 2d, 1776, and declared " that the inestimable

right of trial by jury shall remain confirmed, as a part of the

law of this colony, without repeal, forever." At that time,

" An act to erect and establish courts in the several counties

in this colony for the trial of small causes, and to repeal the

former act for that purpose," passed February 11th, 1775,

[AUinson, p. 468,) was in force. This statute gave to justices

of the peace jurisdiction over suits for demand not exceeding

£6, and authorized either party to demand a jury of six men.

The verdict of a jury was final; but if no jury was asked,

trial was had before the justice, and from his decision an ap-

peal was given to the Court of General Quarter Sessions of

the Peace, to be heard and determined in a summary way by

the justices thereof. This law was a substantial continuation

of former statutes which had been enacted for limited periods

only, during many years preceding. See Ailinson, p. 119.

Thus it appears that when the first constitution was adopted,

there was no jury trial on appeal from the justice's court, and

of course the right to such a trial was not secured by it.

It may, however, be argued that the jurisdiction of such

courts has since been enlarged, and to deny the right in all cases,

now or hereafter, within their cognizance, is to take it away
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with reference to some demand for the enforcement or defence

of which it was before enjoyed. But the history of pertinent

legislation shows it to have been uniformly considered, that

in any cause which the legislature might make cognizable be-

fore these courts, there was no fundamental right to trial by

jury on appeal from the justice's finding. Thus the "Act
constituting courts for the trial of small causes," passed March

15th, 1798, (Pa^., ^. 313,) fixed the limit of jurisdiction at

$60, gave a jury trial, on request, in the justice's court, and

made the verdict of the jury final ; but in case of trial by the

justice, allowed an appeal from him to the Common Pleas,

where the court was to hear and determine the appeal in a

summary way.

The next " Act constituting courts for the trial of small

causes," passed February 12th, 1818, {Elm. Dig., p. 275,) in-

creased the jurisdiction to $100, but contained the same pro-

visions as the preceding, as to jury trials and appeals. A
supplement to this act, passed November 17th, 1820, {Elm.

Dig., p. 290,) first gave the right of appeal from the verdict

of a jury, but it gave no right to a jury trial on appeal, even

in such cases. In this respect, it was probably unconstitu-

tional, for it took away all value from the jury trial by ren-

dering it inconclusive, and so, in effect, deprived the party of

its benefit. For this reason, I presume, a further supplement

was enacted in the following year, November 23d, 1821, {Elm.

Dig., p. 290,) granting to either party a right to a jury trial

on appeal from the judgment of a justice founded upon a ver-

dict. This statute introduced trial by jury in the appellate

court, but it reached only cases decided by a jury below. So

the law stood when our second constitution was adopted in

1844, which decrees that the right of a trial by jury shall re-

main inviolate. Never yet, however, had there been recog-

nized any right to trial by jury on appeal from the decision

of a justice, nor was there, ever, until the supplement of

March 21st, 1857, {Nix. Dig., p. 475,) ceding such right in

cases of appeal from justices in the county of Essex, whence

it was engrafted as a general law into the Revision of 1874.
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Now, through all this period, it has never been adjudged or

contended that the legislature, by increasing the jurisdiction

of justices without providing for a jury trial in the appellate

court, was invading the constitutional rights of suitors. And
the reason, I think, is obvious. It is not necessary to hold

that the legislature can, without consent of parties, transfer to

a tribunal which hears and decides without a jury, a cause

previously cognizable only in courts where juries exist. Such

legislation might well be considered as forbidden. But where,

as under the small causes acts, there is in every case a right to

trial by jury, which can be lost only by such conduct of the

party himself as may properly be considered a waiver of his

right, there, I see no reason for doubting the legislative power.

Parties may waive their merely private rights, whether con-

stitutional or otherwise, at their pleasure, ^edg. on Stat. &
Const. L. 111. And of this class is the right of trial by jury

in civil causes. Lee v. Tillotson, 24 Wend. 337 ; Ten Eyck v.

Farlee, 1 Harr. 348. It does not at all concern public inter-

ests, and if the legislature provides that by proceeding to trial

before a justice without a jury, suitors shall be considered as

surrendering all right to jury trial for the settlement of the

pending controversy, parties so proceeding are bound by the

waiver. Such is the effect of the small causes acts.

From the foregoing review of the statutes, it becomes evi-

dent, I think, that the express language of the constitution

does not require the legislature to furnish a trial by jury to

suitors on appeal from justices' courts, where they have chosen

to try their cause witliout a jury in the first instance.

Second. This brings us to an examination of the plaintiff's

second proposition, that the legislature could not take away

the statutory right to a jury trial, which existed when the

wrong complained of was perpetrated. The foundation for

this contention is that the right set up was within the class of

vested rights which are beyond the legislative power to de-

stroy. No authority is cited to support this doctrine ; and it

is not sound. Let it be shown in any case that the right of

trial by jury is unsecured by any express constitutional clause,
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and it then becomes a mere incident of the procedure for the

enforcement or defence of rights, and, as all such incidents, is

subject to legislative supremacy. Justice Cooley seems to me

to state in brief the result of true principles and of the ad-

judged cases, when he says :

" It would seem that a right cannot be regarded as a vested

right, unless it is something more than such a mere expecta-

tion as may be based upon an anticipated continuance of the

present general laws; it must have become a title, legal or

equitable, to the present or future enjoyment of property, or

to the present or future enforcement of a demand, or a legal,

exemption from a demand made by another." Const. Lim.

359.

" The right to a particular remedy is not a vested right.

This is the general rule; and the exceptions are of those

peculiar cases in which the remedy is part of the right itself.

As a general rule, every state has complete control over the

remedies which it offers to suitors in its courts. It may abol-

ish one class of courts and create another. It may give a new

and additional remedy for a right already in existence. And
it may abolish old remedies and substitute new." Id. 361.

•• And any rule or regulation in regard to the remedy

which does not, under pretence of modifying or regulating it,

take away or impair the right itself, cannot be regarded as

beyond the proper province of legislation." Id. 362.

This language may be subject to modification by our con-

stitutional clause that the legislature shall pass no law depriv-

ing a party of any remedy for enforcing a contract which

existed when the contract was made. Art. IV., § 7, ^ 3.

But this need not now be considered, since the present case is

one of tort, and not contract. In accordance with these views,

it must be held that the plaintiff did not acquire a vested

right to trial by jury on appeal, simply because the statutes

provided for such a trial when his wrong was suffered, and

that it was within the authority of the legislature to abolish

that mode of remedy and substitute for it trial by the judges

alone.
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The Court of Common Pleas did right in trying the appeal

in the manner pointed out by the statutes in force at the time

of trial, and the judgment should be affirmed.

STATE, WHEELER H. PECKHAM ET AL., PEOSECUTORS, v
MAYOR AND COMMON COUNCIL OF THE CITY OF
NEWARK.

1. The act entitled "A general act respecting taxes, assessnaents and

water-rates," approved March 23d, 1881, {Pamph. L., p. 194,) is not

applicable to proceedings for assessment taken under an unconstitu-

tional statute.

2. Such proceedings cannot be rendered valid by act of the legislature.

3. The levying of a special assessment is a judicial act, and unless the

body performing it has acquired jurisdiction, its action is and must

remain void.

4. The legislature cannot deny to the citizen the right to invoke the

judgment of this court upon a void assessment.

On certioi'ari. In matter of taxation.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the prosecutors, Edward Q. Keashey.

For the city, Henry Young.

The opinion of the court was delivered by

Dixon, J. This certiorari is brought to review an alleged

assessment for the grading and curbing of Chestnut street,

ratified April 5th, 1872, levied under the one hundred and

ninth section of the charter of Newark. Pamph. L. 1857,

p. 116.

This section clearly is unconstitutional ; the assessment was,,

therefore, void from its inception, and the delay of the prose-
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cutor in making his complaint affords no obstacle to his hav-

ing the relief which he seeks. Bogert v. City of Elizabeth 12

a E. Green 568.

So much is conceded by the defendant.

But the city interposes the act entitled " A general act re-

specting taxes, assessments and water-rates," approved March

23d, 1881, {Pamph. L., p. 194,) which directs that no tax,

assessment or water-rate shall be set aside or reversed in any

court of law or equity, in any action, suit or proceeding, for

any irregularity or defect in form, or illegality in assessing,

laying or levying the same, or in the proceeding for collec-

tion, if the person against whom or the property upon which

such tax, &c., is assessed, is in fact liable to taxation, <&c., in

respect of the purposes for which such tax, &c., is levied ; but

that the court shall amend the proceedings, and ascertain the

sum justly chargeable, which is to be substituted for the sum
already levied. The city claims that the prosecutor's lands

are legally liable for the expenses of this improvement, and

that by force of the recited statute the court is prevented from

reversing the proceedings, and must amend and adjust the

same as the act directs.

The proceedings brought up are not, however, such as this

law contemplates. The matters against which it aims to re-

lieve municipalities are irregularity and defects in form, and

illegality in assessing, &c., actual taxes, assessments and

water-rates, and the court is commanded not to set aside these

burdens for such causes. But the ground of the prosecutor's

complaint is, not that there was any want of obedience to legal

requirements, either of form or substance, in imposing the

assessment, but that there was no law for any imposition

whatever, that the so-called law was void, as if it did not

exist, and that the result of all the proceedings was, not an

illegal assessment, which he asks to have set aside, but a mere

nullity, which he asks to have so adjudged. He does not de-

sire us to remove something which really exists against his

land, but to declare that what the city claims to be something,

is, in truth, nothing. This is the judgment which the facts

Vol. XIV. 2 o



578 NEW JERSEY SUPREME COURT.

Peckham v. Newark.

warrant, and such a judgment this law does not seem to

forbid.

But even if the statute did, in terms, attempt to restrain the

court from declaring these proceedings null, it could not pre-

vail. The creation of a valid assessment for public improve-

ments in this state requires the determination of the amount

of special benefit received from the improvement by each

parcel of assessable land and a distribution of the expense

among these parcels in proportion to and not in excess of their

respective benefits. State, Agens, pros., v. Newark, 8 Vroom 41 5.

Such a proceeding involves the exercise of judicial functions

by some authorized body before which the land-owner shall

have had legal notice to appear. State v. Jersey City, 4 Zab.

662
J
Stale v. Newark, 1 Butcher 399, 405 ; Wilson v. Karle,

13 Vroom 612.

We have seen that the statute under which the proceedings

now before us were taken, was void. It consequently con-

ferred upon the person who made this assessment no authority

ito do so. Hence this assessment was a judicial act void for

want of jurisdiction in the tribunal which performed it. Such

an act cannot be legalized by the legislature. Maxwell v.

<Goetschius, 11 Vroom 383.

It remained, therefore, as invalid as it was before the act

of 1881 was passed. And, indeed, no statute, whether en-

acted before or after the proceedings, could render such an

assessment legal. It is not in the i)0wer of the legislature

to give any substantiality to a special assessment for a })ublic

improvement, unless it direct it to be levied in proportion to

the peculiar benefit which the property shall have received.

This form of assessment thus remaining invalid for want

of jurisdiction in the body that created it, the legislature is

unable to w-ithhold from the citizen that relief against it

which the appropriate writ of this court affords. Traphagen

V. West Hobohen, 10 Vroom 232; Green v. Jersey City, 13

Vroom 118.

The proceedings must, therefore, be adjudged null and

void, with costs.
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If the city deeQis itself entitled to any action of the court

looking to the levying of a lawful assessment, let application

be made as counsel may advise.

STATE, EX EEL. PATKICK SHERIDAN, COLLECTOR OF
UNION COUNTY, v. JEREMIAH VAN WINKLE, TREAS-

URER OF THE CITY OF PLAINFIELD.

1. The charter of the city of Plainfield, approved April 4th, 1872,

{Pamph. L., p. 1134,) devolves upon the assessor and collector of the

city the duty of assessing and collecting the city's quota of state and

county taxes, and also requires tlie city treasurer to pay such quota

for each year to the county collector, out of the first moneys received

by him for taxes of the year.

2. It appeared that, notwitlistanding this charter, the county collector

had always demanded his quota directly from the city collector, who
had accordingly paid to that officer the state and county taxes as fast

as collected, and had paid to the city treasurer only the city taxes

;

that by this course of conduct the city treasurer had been led to be-

lieve that he was in no way responsible for state and county taxes, and

therefore he had disbursed his receipts, under orders of the city coun-

cil, for city purposes. Held, that under these circumstances, the county

collector was estopped from charging against the treasurer, personally,

any deficiency in the state or county quotas. Held, also, that, although

the city might be liable for such deficiency, yet no mandamus coukfbe

awarded against the treasurer commanding him to pay the same out

of the city funds in his hands, unless the city was made a party to the

proceedings, and payment had first been demanded of tii3 common
council.

3. A judgment rendered upon an imperfect presentation of facts will not

be opened, unless it appears that substantial injustice is done by the

judgment as it stands.

On application for mandamus.

Argued at June Term, 1881, before Justices Dixon and

Parker.
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For the relator, P. H. Gilhooly.

For the defendant, C. W, Kimball and G. Parker.

The opinion of the court was delivered by

Dixon, J. Two contests are pending between these parties,

one an application bj the defendant for a rehearing in their

cause decided at the February Term last, {ante p, 125,) the

other, a proceeding by the relator for a mandamus similar to

that granted in the former case. The law and the facts in-

volved in both controversies are alike, and they will be con-

sidered together.

The defendant insists that by the true construction of the

charter of the city of Plainfield, the assessor and collector of

the city, as such, are not charged with any duty in regard ta

state and county taxes, but act, with reference thereto, as state

and county officers directly, and consequently that neither the

city nor he, as its treasurer, is under any legal obligation in

the premises. In support of these conclusions, it is argued

that until 1878, the territory and inhabitants of the city were

comprised within the township of Plainfield, and the duties

of assessing and collecting state and county taxes within the

city devolved upon the officers of the township ; and that the

act of March 6th, 1878, {Pamph. L., p. 544,) abolishing the

township and including within the city limits all of its terri-

tory not transferred to the township of Fanwood, by act of

the same date, [Pamph. L., p. 545,) is, if it be regarded as

imposing upon the city, and its officers as such, any liability

to assess, collect and account for state and county taxes, un-

constitutional to that extent, as a special law regulating the

internal affiiirs of the town ; that no power is given by the

charter to the common council, the assessor, collector or the

city itself, to assess any state or county tax, or to carry over

any deficiency thereof, but on the contrary, their power to tax

is limited to a prescribed sum, and for city purposes, the taxes

for which are by act of April 1st, 1873, {Pamph. L., p. 482,

§ 4,) made assessable and payable at other times than are the
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fitate and county taxes by the general law ; thus manifesting

the purpose of the legislature to keep the city taxes dis-

tinct from the other quotas, and in no way chargeable for the

fiame.

But these claims seem to us to rest upon a misconstruction

of the charter of April 4th, 1872. Famph. L., p. 1134. It

may be true, that under the charter of April 2d, 1869,

{Pamph. L., p. 1241,) no power or duty concerning state and

county taxes was confided to the city or its officers, for, not-

withstanding some general expressions, the more specific

•directions of that act seem referable to city taxes alone, which

are to be assessed and collected at a special time designated,

for the exclusive use of the city, (Section 28,) and by the

thirty-fourth section it was declared that township officers

should continue to be elected as theretofore in the township

of Plainfield, of which the city was to remain a part, but cei'-

tain township officers, among whom the assessor and collector

are not included, were expressly forbidden to exercise their

functions within the city. These clauses indicate the inten-

tion for which the defendant contends.

But when we come to the charter of 1872, the change is

unmistakable. Not only do the twelfth and fifteenth sections

require of the assessor and collector of the city the perform-

ance of such duties as appertain to such officers in the town-

ships of the state, subject to the provisions of the charter, but

the significant thirty-fourth section of the act of 1869, im-

pliedly leaving with the township officers the assessment and

collection of state and county taxes, is, with as much signifi-

cance, omitted, and by Sections 17 and 34, the city taxes are

required to be assessed and collected at the same time and in

the same manner as the assessors and collectors of townships

are or may be by law required to assess and collect state and

county taxes, while Section 15 expressly directs that tlie col-

lector shall pay over all moneys received by him for the city,

as soon as collected, to the treasurer of the city, aud he is to

pay over to the treasurer of the state or to the collector of the

county, the full quota of taxes required by law to be raised in



582 NEW JERSEY SUPREME COURT.

Sheridan v. Van Winkle.

said city for state and county purposes. Tliese enactments-

are evidently designed to exact of the city assessor and collec-

tor those duties regarding state and county taxes which are

usually performed by township officers, with this exception^

that the duty of paying over these quotas out of the first

moneys obtained, is transferred to the city treasurer, who is to

receive at once all the taxes which the collector gets in hand.

The language of the statute is not capable of any other con-

struction.

The want of any express authority in the charter to carry

over from year to year any deficiency in the collection of state

and county taxes, is supplied by the general law, {Rev., p.

1145, § 32,) which is not at all impaired by the restriction in

Section 17, of the amount which the common council may
order to be raised by tax for charter purposes. Nor is the

amendment of 1873, {Pamph. L., p. 482, § 4,) fixing a special

time for the assessment and collection of taxes in the city, in-

consistent with the idea that state and county taxes are to be

raised by city officers; for this act is applicable to all taxes

alike. Then, the act of 1878, {Pamph. L., p. 544,) while it

may have been drafted by some one holding the same view

of the prior acts as the defendant now urges, is not necessarily

to be regarded as presenting such opinion, and, at any- rate,

cannot be allowed to import into those acts, retrospectively, a

meaning which they did not fairly bear. In our judgment,

it did not change the character of the duties and obligations

of the city officers, but simply enlarged their sphere.

On the law, therefore, we see no ground for a rehearing of

the former cause, or for doubting the liability of the defend-

ant to a mandamus in the present case.

But the facts are peculiar. In the previous suit, a man-

damus was prayed for against both the city collector and city

treasurer, upon a stipulation showing that taxes had been col-

lected to an amount sufficient to meet the state and county

quotas, and that these quotas had not been paid. From this

stipulation, nothing more appearing, the court drew the infer-

ence that the collector had passed over all his receipts to the
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treasurer, as his legal duty was, and hence that he was not in

default, and therefore, refused any writ against him; but we
regarded the treasurer as guilty of a breach of official duty to

the relator in failing to pay these quotas out of the first

moneys that came to hand, and therefore awarded a writ

against him, not limiting it to such city funds as he might

hold, but commanding him to pay the quotas absolutely.

Now, however, it is proven that these inferences were

erroneous, that in truth the county collector has always de-

manded and received (so far as they have been paid) the state

and county quotas from the city collector directly, and that all

payments made by the latter officer to the treasurer have been

of city taxes specifically. From this course of procedure, in-

sisted on by the county collector himself, the treasurer has

been led to believe that none of his receipts were chargeable

with state or county taxes, but that all were subject to the

order of the city council for city purposes, and on this belief

he has for years acted. These facts preclude the county col-

lector from making his present complaint against the treas-

urer, and from asking the court to adjudge him personally i»

default and to command him to supply, out of his private

purse, any deficit in the state or county quotas. If he has not

done what the law enjoined upon him for the benefit of the

state and county, it is because he has been forestalled and

prevented by their more immediate representative, the county

collector. We therefore must refuse to charge the treasurer

personally, with any deficiency in these funds. Nor should

we direct him to pay the same out of any city moneys in his

hands ; for, although on what now appears to be the truth,

the city is responsible for the full balance of the state and

county quotas, having received the benefit of these taxes

which should have been first applied to pay it, yet the city

has not been cited to appear, and we ought not to determine

its rights without first giving it a legal opportunity to be

heard. When the officer against whom a mandamus is

sought, is not himself in default, the writ will not be granted

simply because the corporation whose officer he is has failed
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of its duty, unless that corporation be a party to tlie pro-

ceedings. Freeholders of Ocean v. Township Com. of Lacey,

13 Vroom 536.

Moreover, as the county collector has lost his right to

charge the treasurer and is driven to a claim against the cor-

poration solely, he must make demand upon that corporation,

through the common council, which controls its funds, for the

debt due iiim, as preliminary to a purchase of the writ of

mandamus.

The rule against the treasurer should, therefore, be dis-

charged.

A rule was also taken calling upon the city collector to

show cause why a mandamus should not issue commanding

him to pay over to the county collector the state and county

quotas. This rule likewise, should be discharged, for the

reason that the law imposes no such duty upon him. He is

to pay to the city treasurer.

From these conclusions it is evident that if the facts had

been made known to the court in the former controversy, the

writ then awarded would not have been granted. It has,

however, now been substantially obeyed. Whether a rehear-

ing shall be accorded and the writ recalled, depends upon, not

whether those rules, designed in the main to prevent injustice,

liave been observed, but whether, in fact, injustice has been

done. We understand the defendant complied with the com-

mands of the writ by the use of city funds only. To that ex-

tent, the writ has accomplished what we regard as the justice

of the matter, the enforcement against the city of a legal claim

for a deficiency in the state and county quotas charged upon

it. So far, the writ should not be disturbed. If, however, it

has compelled Mr. Van Winkle to pay any of this deficiency

out of his own funds, the motion for a rehearing will be

granted, to the end that proper restitution may be secured.
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FRANCIS B. RIDGWAY AND JULIA P. RIDGWAY. HIS WIFE,

V. GILETTE TOLAND, GUARDIAN.

Where a wife signs a bond as security for her husband, the judgment

entered thereon will be vacated as to her, but must stand against him.

On rule to show cause why judgment should not be set

aside.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the defendants, John S. Jessup.

For the guardian, Richard M. Ware.

The opinion of the court was delivered by

Parker, J. Francis B. Ridgway was indebted to Fanny

C Chattin, at the time of her death, in the sum of $731.89,

to secure which he had given her his bond. By her will she

bequeathed her estate to her son, William I. Chattin, a minor,

to have the same when he should arrive at the age of twenty-

one years, the interest accruing before that event to be paid

to her father and mother. She appointed Gilette Toland

guardian of the minor child, and named Francis B. Ridgway

as her executor.

As such executor, Francis B. Ridgway subsequently settled

the estate in the Orphans' Court of the county of Gloucester.

The estate was solvent. In paying over the moneys and

assets of the estate in his hands, after settlement as executor,

Francis B. Ridgway, for his own indebtedness to the estate,

on the bond before mentioned, delivered to Gilette Toland,

guardian of William I, Chattin, the minor, another bond with

warrant of attorney, executed by himself and his wife, Julia P.

Ridgway.
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On the bond last named, judgment has been entered in

favor of Gilette Toland, guardian, against both husband and

wife. The pending motion is to set aside this judgment.

The proof is clear that Julia P. Ridgway signed the bond

on which the judgment was entered, as security for her hus-

band ; and as to her the judgment must be vacated.

After the death of Fanny C Chattin, her minor son went

to live with Gilette Toland, his guardian, who then resided

and still resides in the city of Philadelphia. Letters of guard-

ianship have been granted to Gilette Toland by the Orphans^

Court of Philadelphia, and he has given the required security

there.

The guardian of the minor and his grandparents were the

only persons interested in the estate after the debts were paid.

The bond with warrants of attorney was given to the guardian

and accepted by him, as the minor's representative, and the

grandparents, as the testimony shows, have ratified the act.

This constitutes a legal consideration for the bond, as against

Francis B. Ridgway. He was indebted to the estate.

When he settled his accounts in the Orphans' Court, his

duties as executor ceased, except to pay over the moneys in his

hands to whomsoever he found entitled to receive them. As
part of the sum to which the guardian was entitled, he gave

his bond, on which judgment has been entered. He should

have raised the money and paid his indebtedness to the estate,

and then, as executor, turned it over to the guardian ; but not

doing this, the guardian consented to take his bond for the

amount of his debt to the estate, i The judgment on this bond

must stand against him.

It appears timt Gilette Toland has been removed from his

guardianship by the Orphans' Court of the county of Glouces-

ter, and another appointed in his place. But such action did

not pay the judgment nor cancel the bond. Francis B. Ridg-

way cannot have the judgment opened for that reason. If the

new guardian should claim that the judgment is by such pro-

ceeding assigned to him, he must raise that question.
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STATE, DEWITT C. MATHER AND MARGARET H. MATHER
PROSECUTORS, v. GEORGE V. N. BROKAW.

1. A wife is not responsible for the wages of an employe of her husband,

although such wages were sometimes paid by her.

2. An assault upon child of an employe not residing on the employer's

premises—by one not under control of employer, and not by his direc-

tion, knowledge or consent—is not a justifiable cause for leaving the

employment before the expiration of the term for which he was em-

ployed.

On certiorari to Middlesex Pleas.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the prosecutors, Edward F. Strong.

For the defendant, Robert Adrain.

The opinion of the court was delivered by

Parker, J. An action of debt was brought in the court

for the trial of small causes, by George V. N. Brokaw

against Dewitt C. Mather and Margaret H. Mather. He
obtained judgment in that court against both defendants

for the full amount claimed.

The defendants appealed, and on the trial of the appeal, it

appeared that Brokaw worked by the month, his term of ser-

vice commencing on the 11th day of each month, and that

he quit the employment on the 27th day of October, 1878.

The reason given for leaving before his month had expired,

was, that an inmate of Mr. Mather's family had committed

an assault on a son of Brokaw. The son did not reside with

Mather, nor with his father on the premises.

It appears by the evidence, that on the 27th day of Octo-

ber, the assault was committed, and Mr. Brokaw left the

same day.
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Neither Mr. nor Mrs. Mather knew of the assault when it

occurred, nor is there any evidence that either of them knew
any assault was contemplated.

Mrs. Mather was not tlie owner of the premises upon

which Brokaw worked. Her husband hired Brokaw, and

Mrs. Mather sometimes, when her husband was sick or ab-

sent, paid the wages with her husband's money.

The jury in the Court of Common Pleas rendered a verdict

for the wiiole amount claimed, inchiding wages from the 11th

of October to the 27th of October, against both the prose-

cutors.

Two objections are raised l)y the prosecutors to these pro-

ceedings and judgment : one relating to the liability of the

wife for any part of the claim ; and the other, to the liability

of the husband for wages from October 11th to 27th, 1878,

inclusive.

The farming was carried on by the husband. Mrs. Mather

did not hire Brokaw, nor did she pay him any part of his

wages out of her own money. The court charged the jury

that they could not, on the evidence, find a verdict against

Mrs. Mather for any part of the claim. The jury disregarded

the charge in that respect.

The charge of the court as to the non-liability of the wife

was right, and a verdict contrary to such charge was wiong.

Wilson V. Herbert, 12 Vroom 454.

The next question is, whether an employe for a term cer-

tain, leaving before the expiration of the time agreed upon

without consent of enijjloyer, can recover wages for the part

of the time he has served. He cannot, unless he had justifi-

able cause for leaving. Ewing v. Ingram, 4 Zab. 520.

In this case there was no evidence of facts which would

legally justify Brokaw in leaving the employment. The

assault was not on him. The assault on the son was not the

act of the employer, nor did it have any relation to the con-

tract or its performance, on either side. It did not give the

employe any right to rescind.

The court was requested to charge the jury that under the
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evidence there was no justifiable cause for Brokaw to leave

Mather's employment during his month of service. The court

refused so to charge, but left the decision of the law to the

jury. In this the court erred.

The judgment is reversed, with costs.

STATE, THE CITY OF PERTH AMBOY, PROSECUTOR, v.

WILLIAM BROPHY.

1. The Court of Common Pleas of the county of Middlesex has not power

to discharge, under the insolvent laws, a defendant from confinement he

is undergoing in the county jail, by virtue of an execution against the

body, issued by the recorder of the city of Perth Amboy, on convic-

tion for violation of the ordinance of said city in relation to inns and

taverns, beer saloons, &c.

2. Proceedings under said ordinance are criminal in their character.

3. The insolvent laws apply only to civil actions.

On certiorari to Middlesex Common Pleas.

Argued at June Term, 1881, before Justices Dixon and

Paeker.

For the prosecutor, J. W. Beekman.

For the defendant, J. Kearny Rice.

The opinion of the court was delivered by

Parker, J. William Brophy was tried and convicted be-

fore the recorder of the city of Perth Amboy, for keeping a

beer saloon in said city, contrary to the first section of an

ordinance of said city in relation to inns and taverns, beer

saloons, &c.

By the provisions of the said ordinance, a penalty of $50 is

imposed for its violation. Upon conviction of Brophy execu-
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tion was issued, commanding the officer to whom it was

directed to make the penalty and costs of his goods and chat-

tels, and for want thereof, to take his body and deliver him

to the keeper of the jail of the county of Middlesex. The

officer not finding goods, delivered the body of Brophy to the

keeper of said jail ; whereupon Brophy gave bond, under the

act entitled " An act for the relief of persons imprisoned on

civil process," and upon giving such bond he was released

from custody.

Upon application, under said act, for his discharge as an

insolvent debtor, the city of Perth Amboy opposed, and

moved to dismiss for want of jurisdiction in the Court of

Common Pleas. The motion was denied, the petition

granted, and the prisoner discharged.

The question to be decided is, whether the insolvent laws

gave the Court of Common Pleas power to discharge Brophy

from the confinement he was undergoing by virtue of the

execution which had been issued by the recorder of the city

of Perth Amboy.

The insolvent laws of the state provide only for the relief

of persons imprisoned on civil process.

Was Brophy imprisoned on civil process ?

The twelfth section of the act entitled " An act to revise

the charter of the city of Perth Amboy," approved March

17th, 1870, provides that the recorder of the city shall have

jurisdiction to determine and give judgment for violation of

ordinances of the city, without the filing of any pleadings, and

forthwith to issue execution against the goods and body of the

person convicted. It is further provided that the fine shall

not exceed $50, and that the term of imprisonment shall not

exceed sixty days for each offence, and application may be

made to the council for the remission of any penalty.

After the act above referred to became a law, the council

of the city passed an ordinance, by which it was ordained

that no person should carry on the business of an inn-keeper,

a tavern-keeper, keeper of a restaurant, or beer saloon within

the corporate limits of the city, without a license, under the
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penalty of $50. It was also ordained that any penalty arising

under the ordinance, may be recovered before the recorder in

the manner provided by the city charter ; and it was made

the special duty of the policemen of the city to see that the

requirements of the ordinance should be complied with, under

penalty of dismissal from office.

It will be observed that the procedure, under the charter

of the city, for the recovery of the penalty, is not by action

of debt, nor before a justice of the peace, but before the re-

corder, who is a city officer. The proceeding is summary,

merely by complaint under oath, and without pleadiugs.

The ordinance in this case, was framed in consonance with

the general policy of the state to punish the illegal sale of

ardent spirits or malt liquors, and in the interest of public

order, and not simply for the benefit of the municipality of

Perth Amboy. It is in the nature of a public prosecution,

and in spirit, a police regulation.

A proceeding like an action of debt, before a civil tribunal,

is not provided.

A public prosecution for an offence made penal by a city

ordinance because of its supposed evil consequences to society,

is considered to be a criminal and not a civil proceeding.

State V. Stearns, 11 Fostet^ (N. H.) 106.

The proceeding in this case is criminal in its nature, and

the insolvent laws, which apply only to civil actions, did

not give power to the Court of Common Pleas to discharge

Brophy.

The order of discharge as an insolvent debtor is set aside,

with costs.

state, aaron d. britton, prosecutor, v. charles h.

McDonald.

1. Parol testimony as to time of sale of personal property admissible,

although there be a written receipt.
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2. Jurisdiction, as affected by title to land coming in question.

3. Where, upon the evidence, there is doubt as to a fact, and the finding

of the Court of Common Pleas as to that, is not certified, the Supreme

Court, upon certiorari, will infer such conclusion as to fact, as will sup-

port the judgment of the Common Pleas, rather than the opposite.

4. If a party would escape such inference he should require the court to

certify their finding.

On certiorai'i to Middlesex Pleas.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the prosecutor, Alan H. Strong.

For the defendant, Robert Adrain.

The opinion of the court was delivered by

Parker, J. Aaron D. Britton, the defendant in the court

for the trial of small causes, was collector of taxes in the

township of South Brunswick.

In order to raise the amount of tax assessed upon certain

lands in said township for the year 1878, in the name of M.
S. Mercelis, Britton, in November, 1879, sold corn standing in

shocks.

In the year last named, the premises were cultivated by

McDonald, the plaintiff below.

At the sale of the corn, more than enough money to pay

tax of 1878, was realized.

Britton applied the surplus to pay the taxes of 1879, which

had been assessed. He did this at request of Jemima Mer-

celis, who had purchased the land on which the corn was

growing, by deed from M. S. Mercelis, dated June 17th,

1879.

McDonald sued Britton for the surplus, and claimed that

he had bought the right of M. S. Mercelis in the corn, be-

tween the 1st and 10th days of June, 1879. A receipt for

the money which McDonald paid, dated August 1st, 1879,
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was produced and admitted in evidence before the Common
Pleas, whereupon a motion was made to overrule all parol

testimony that had been offered, tending to show that the sale

of M. S. Mercelis' interest in the corn had been made before

the date of the receipt. The motion was properly denied by

the court. The receipt was not conclusive evidence of the

time of sale. The parol testimony on that subject was legal

and admissible.

After Britton had offered in evidence the deed from M. S.

Mercelis to Jemima Mercelis, dated June 17th, 1879, he moved

to dismiss the action for want of jurisdiction in the court, on the

ground that the title to land came in question.

Whether the deed was admissible, depended on whether

M. S. Mercelis sold the corn to McDonald before June 17th,

1879, the date of the deed. If before that time, the deed was

not relevant.

Upon the evidence, there is doubt when the corn was sold

by M. S. Mercelis to McDonald, and the finding of the Court

of Common Pleas as to that is not certified. Hence, this

court will infer such permissible conclusion as to fact as will

support the judgment, rather than the opposite.

The judgment was for the plaintiff below, but if the deed

was admissible, the title to land came in question, and the

judgment should have been to dismiss. Therefore, this court

must infer that the Court of Common Pleas found that M. S.

Mercelis sold the corn to McDonald before the 17th of June,

1879, and hence that the deed was not relevant evidence

—

not admissible for the purpose for which it was offered—and

consequently the title to land not brought in question.

If Britton had desired to escape such inference of fact he

should have required the Court of Common Pleas to certify

their finding of fact upon that question.

The sale to raise the "taxes of 1878 was made in Novem-

ber, 1879. The taxes for 1879, although assessed before that

time, were not in default, and no warrant for them was in the

collector's hands. There was no lien on the surplus money for

Vol. xrv. 2 p
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the taxes of 1879, and Britton had no right to appropriate it

as he did.

The judgment of the Court of Common Pleas is affirmed,

with costs.

STATE, AARON W. DAVIS, PEOSECUTOR, v. MICHAEL H
RAPP, COLLECTOR OF THE TOWNSHIP OF OXFORD, IN

THE COUNTY OF WARREN.

Notices for special school meeting to raise special school taxes, should be

put up at least ten days before the time of meeting.

On certiorari to review assessment of special school tax.

Argued at June Term, 1881, before Justices DixON and

Parker.

JFor the prosecutor, L. Demtt Taylor.

For the defendant, Nicholas Harris.

The opinion of the court was delivered by

Parker, J. In the year 1881, the prosecutor was assessed

for a special school tax, in School District No. 33, in said

township.

The special meeting to vote on the amount to be assessed,

was held June 9th, 1880. The notices for the meeting were

put up less than ten days before the meeciug was held.

The statute requires ten days' notice to be given.

It is not necessary to consider the other reasons urged by

the prosecutor.

The assessment against the prosecutor is set aside, with

costs.
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STATE, EX EEL. WILLIAM McDAVITT, v. TOWN COMMITTEE
OF ANDOVER TOWNSHIP.

1. The number of constables in a township may be determined by signify-

ing the number on the ballots voted at the annual town meeting.

2. Two hundred and thirty-eight ballots were cast for constable ; upon

one hundred and sixty-three of which, was the name of one person,

and also the words " one constable ;" that person, and not any others

voted for, was elected constable.

On application for mandamus.

Argued at June Term, 1881, before Justices Dixon and

Parker.

For the relator, M. Rosenkrans.

Contra, L. Coehran.

The opinion of the court was delivered by

Parker, J. The relator claims to have been elected a

•constable at the town meeting held on the 8th day of March,

A, D. 1881, in the township of Andover, in the county of

Sussex. On the 12th day of March he presented to the town

committee his bond for approval. The committee refused to

accept the bond.

A rule to show cause why a mnndamus should not issue to

compel the committee to accept the bond was granted, and the

motion now is that a mandamus issue.

At the time of the presentation of the bond the town com-

mittee had not legal notice that the relator had been elected a

constable. No statutory statement of the result had been pro-

mulgated or entered in the minute-book, so as to require the

committee to regard the relator as constable elect.

It is true that a certificate of the election board, purport-
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ing to show the relator to have been elected one of four con-

stables, was made ; but at the time of the tender of the bond

the committee had not had legal notice of it.

But, even if every requirement of the law had been com-

plied with before the presentation of the bond to the town

committee, the relator has waived the certificate of election,,

by voluntarily going behind it, and proving that he was not

elected.

The statute authorizes the election of one or more consta-

bles in a township. No mode is pointed out by which the

voters shall designate the number. The number to be chosen

may be determined on the ballots voted.

It appears from the testimony in this case, that two hun-

dred and thirty-eight votes were polled. On one hundred

and sixty-three tickets is the name of John Kinney alone, and

on each of those tickets are the words " one constable." On
the remaining ballots are the names of William McDavitt, the

relator, and two others, " for constables."

The voters determined on one hundred and sixty-three bal-

lots out of two hundred and thirty-eight cast, to have but one

constable in that township, and that John Kinney should be

that one. The relator was not elected.

The rule should be discharged, with costs.

FEANCIS A. BALDWIN AND JAMES L. BALDWIN v. JOHN
M. SHANNON.

1. Where a tract of land is plotted upon a map as containing fifty lota,

forty-eight of wliich appear as regular lots with a width of twenty-five

feet, and two of which are the divided remnant of what remained of the

entire tract after plotting the regular lots, and it happens tliat the tract

is too small to leave two lots as wide as they appear upon the map

after giving the regular lots their full width. Held, that the holders

of a title to the regular lots as they are plotted upon the map are enti-

tled to the full twenty-five feet, and the width of the irregular lots

must be diminished.
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2. Evidence of practical location is permissible only where there is an

ambiguity in the description or uncertainty in its application to the

prennses granted or where the location operates as an estoppel in pais.

3. The power of a judge to order a non-suit or direct a verdict, does not

depend upon the absence of all testimony in opposition to the case in

favor of which the ruling is made, but the test is whether there is any

testimony from which the jury can reasonably conclude that the facts

sought to be proven are established.

On rule to show cause why a verdict should not be set aside

and a new trial granted.

The verdict was returned for the plaintiffs by direction of

the trial judge. The facts involved in the cause sufficiently

appear in the opinion.

Argued at February Term, 1880, before Justices Wood-
hull and Reed.

Fur the rule, /. B. Vredenburgh and H. O. Pitney.

Contra, J. Weart.

The opinion of the courb was delivered by

Reed, J. This action of ejectment involves the title to a

strip of land in Jersey City, fronting ten feet on Palisade,

avenue. The properties of the plaintiff and of the defendant

adjoin, and the title to the property of each is derived from the

same source originally, namely, the owners of what was known

as the Coles estate tract. The deeds of each party convey lots

as delineated upon a certain map.

This map subdivides into lots an entire tract of land lying

between Hoboken and Palisade avenues. It is a long and

somewhat wedged -shape piece of ground, commencing at a

well-known line, called the Passman line, and narrowing

gradually as it runs in a southerly direction between Palisade

and Hoboken avenues, until it strikes Hoboken avenue on the

south, which avenue, having made a sharp turn and crossed
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Palisade avenue, becomes the soutlierly as well as westerly

boundary of the tract.

The map was made by Clerk and Bacot, iu 1851, and it

subdivided the tract of hind just mentioned into fifty lots run-

ning from Palisade avenue back to Hoboken avenue.

The lots were numbered on the map from No. 13, the

most westerly lot, by alternate numbers, to No. 113, the most

easterly lot, lying next to the Passman line.

Of these fifty lots, forty-eight were laid off as regular lots,

namely, lots with a uniform width, and two lots, Nos. 47 and

49, as irregular lots.

The plaintiffs' deed calls for lots Nos. 57, 59, 61 and 63, as

laid down upon (his map. The defendant's title is based

upon a deed which calls for lots Nos. 41, 43, 45, 47, 49, 51,

53 and 55.

The point mainly contested at the trial was as to the correct

location of the two lots Nos. 55 and 57, the line dividing

which was the boundary line of the respective properties of

the plaintiffs and defendant.

The place where the plaintiffs claim to locate this dividing

line is ten feet distant from that which the defendant contends

is the true location, and this ten feet covers the land for which

the action is brought.

Both deeds refer to certain lots as laid out on the Clerk and

Bacot map. The map, therefore, becomes an essential part

of the conveyances. Glover v. Shields, 32 Barb. 374; Davis

V. Rainsford, 17 Mass. 207.

The first question to be determined is how wide are the

regular lots as they are delineated upon the map.

The plaintiffs insist that the regular lots were laid off twen-

ty-five feet absolute width. The defendant contends that they

were plotted with twenty-five feet frontage width. Inasmuch

as Palisade avenue does not run at right-angles from the Pass-

man line and gives the lots an oblique frontage, a measure-

ment by the street line would narrow the lots. The differ-

ence between the absolute width of the lots as measured by

the street and by a line drawn directly across is computed aa
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four aud one-half iuches. Between lot No. 57 and the Pass-

man line are twenty-nine regular lots. If these lots have an

absolute width of twenty-five feet each, then lot No. 57 has

the position for which the plaintiffs contend. If, however,

they have only a frontgage width, then, as each lot narrows

four and one-half inches, the position of lot No. 57 recedes

toward the Passman line a distance of ten feet, and the title

of defendant, whose deeds calls for lot No. 57 as a boundary,

follows it, and so covers the locus in quo. No width is writ-

ten upon the plots as they appear upon the map, but there is

a scale of distances. Upon placing the compasses upon these

plotted lots and then applying them to this scale, it appears

that all the regular lots are laid off twenty-five feet abso-

lute, and not frontage, width.

Every lot, from No. 57 inclusive, to the Passman line, is a

regular lot, and this fact, as already stated, brings lot No. 57

into the position claimed for it by the plaintiffs.

A difficulty, however, arises from the appearance in the tes-

timony of such circumstances as show that the entire tract is

too short to be subdivided into fifty lots, forty-eight of which

are regular lots of twenty-five feet absolute width and two of

which are irregular lots, which appear upon the map as still

wider.

How, then, are the lots to be located ? It has been held

in cases where sections of regular width were sold and it hap-

pened that there was not sufficient land to furnish the num-

ber of sections of the required size, that there must be a pro-

portionate diminution of each section. Mariz v. Williams, 67

III. 306 ; Mosher v. Berry, 30 Me. 83. If the present was

such a case, the soundness of this rule would be open for our

consideration. But, in this case, two of the lots were clearly

irregular. All the evidence in the case relative to the charac-

ter of the ground, and of the application of the plan to the

ground, shows that these two lots were the divided remnant

left after laying off regular lots from the Passman line, at one

end, down to No. 49, and, from Hoboken avenue, at the other

end, up to No. 47.
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I think that each of the regular lots should have its full

width and that the two irregular lots must expand or contract

in accordance with the size of the remnant left after carving

out the forty-eight regular lots. This would leave No. 57

standing so as to cover the ten feet involved in this action.

There is another feature in the description contained in the

plaintiffs' deed which fortifies this position impregnably. It

contains, in addition to the call for the lots as laid down upon

the Clerk and Bacot map, a description as follows : Begin-

ning at a point on the easterly side of Palisade avenue, on a

line drawn parallel with and distant six hundred and twenty-

five ifeet southerly from the Passman line ; thence running

eastwardly, parallel with said division line, two hundred and

seventy-five feet, more or less, to the westerly side of Hoboken

avenue ; thence southerly, along the westerly side of said turn-

pike, to a point on a line drawn parallel with and distant seven

hundred and twenty-five feet southerly from said division line;

thence, &c., to the place of beginning.

This description unmistakably fixes the location of the lots

included in plaintiffs' deed so as to cover the locus in quo.

A line drawn parallel with the Passman line and seven

hundred and twenty-five feet therefrom, would cover twenty-

nine lots with an absolute width of twenty-five feet.

The most westerly of the twenty-nine lots, as we have seen,

is lot No. 57, and the line running parallel with the Passman

line, and seven hundred and twenty-five feet distant there-

from, would be its westerly boundary and the dividing line

between Nos. 55 and 57, and the division line between the

properties of the parties to this action.

The plaintiffs have the elder title and the prior right of

location. If, therefore, tliere was uncertainty in regard to the

location of the lots as they stand upon the map, I think this

description would fix the location of plaintiffs' lots with cer-

tainty in the position for which he contends.

Regarding the legal rights of the parties as they appeared

by the deeds, there was nothing to leave to the jury, and,
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therefore, the action of the court in directing a verdict was

correct.

Tiie counsel for the defendant contends, however, that there

was evidence tending to establish two positions in favor of the

defendant, which evidence should have been left to the jury.

Tiie contention is, first, that there was evidence of title by a

practical location of the division line between the parties; and

second, that there was evidence of an adverse possession of the

locus in quo by the defendant and his grantors for over twenty

years.

First, then, was there evidence of a practical location by the

parties which should have been left to the jury ? The evi-

dence offered upon this part of the case was substantially as

follows : One Born (who seems to have been the agent of

Schlosser, one of the defendant's grantors,) says that he. Born,

met Bonnell, one of the grantors of the plaintiffs, in the

spring of 1854. At that interview Born told Bonnell that

he (Born) was short of land and that he was going to engage

another surveyor and have the land surveyed. Born further

says that he did engage a surveyor, Mr. Culver, to make the

survey. Culver says that he made the survey and was em-

ployed to do so by both Born and Bonnell. Culver says that

he put up a stone monument to mark the point on Palisade

avenue where their properties adjoined, and that Born built

a fence in conformity with such monument. It appears that

both [)arties already had their deeds wiien all this occurred.

In viewing the position of the defendant's counsel in insisting

that this should have gone to the jury, the first feature of the

case which presents itself is the fact that if the view already

taken of the description contained in the plaintiffs' deed be

correct, then the location of the land covered by it is defi-

nitely fixed. The subject matter upon which the deed operates

is free from uncertainty. The entire description is unambigu-

ous. Now, I think the admission of evidence of what is

termed practical location is permitted only in two instances;

first, where the description in the deeds is ambiguous or un-

certain in its application to tiie subject matter of tiie convey-
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ance, and second, where the practical location may operate as

an estoppel. Jackson v. Perrine, 6 Vroo7n 137; Den, Harvy

V. Van Houten, 2 Zab. 61 ; Baldwin v. Brown, 16 N. Y. 359

;

Tyler Eject & Adv. Boss. 571.

As there is no ambiguity or uncertainty in the description,

the first ground upon which such testimony is admissible does

not exist.

Nor is there any element appearing in the case from which

an estoppel can be deduced as arising from such location ?

No improvements were made by the defendant upon land of

the plaintiffs by the inducement of any act or work of the

plaintiffs which, in law, would exclude the plaintiffs from

asserting their right to the ground covered by their deeds.

No error arose by reason of the exclusion of the evidence

of practical location from the consideration of the jury.

Again, was there evidence of an adverse possession by the

defendant and his grantors which should have been left to the

jury? There was some evidence u{)on this point tending to

show possession. That the evidence is not such as would

satisfy a court sitting as a jury, seems to me clear. But was

there so little as to justify the trial judge in directing a ver-

dict against the claim of the defendant based upon the evi-

dence adduced ?

The power of a court to order a non-suit or direct a verdict

does not depend upon the absence of all testimony in opposi-

tion to the case in favor of which the direction is given. The

view that a mere scintilla of evidence was sufficient to carry a

case to the jury is completely exploded in the English courts.

The cases are reviewed in the opinion of WillfS, J., in the

case of Ryder v. Wombwell, heard in the Exchequer Cham-

ber and reported in L. R., 4 Exch. 32. The rule deduced

from them and applied to the cause then under consideration

was this : Is there evidence from which the jury could rea-

sonably come to the conclusion that the facts sought to be

proved are established ?

In the case of Giblin v. McMullen, L. R., 2 P. C. 317,

335, Lord Chelmsford approved the rule enunciated in the
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last-named case in the following words : A course of recent

decisions, most of which are referred to in Ryder v. Womb-
well, has established a more reasonable rule, viz., tliat in

every case, before the evidence is left to the jury, there is a

preliminary question for the judge, not whether there is liter-

ally no evidence, but whether there is any upon M'hich a jury

can properly proceed to find a verdict for the party producing

it, upon whom the onus of proof is imposed.

The rule laid down in these cases is adopted by the Supreme

Court of the United States in the following cases : Improve-

ment Co. v. Munson, 14 Wall. 442, 448 ; Pleasants v. Fant, 22

Wall. 116 ; and in the courts of New York and Maryland, in

the following cases : Deyo v. N. Y. Central R. R. Co., 34 N.

Y. 9, and Davis v. Davis, 7 Harr. <£: /. 36.

This rule is the equivalent, as I understand it, of the state-

ment in the opinion in the case of Hartman v. Alden's ExWs,

5 Vroom 518, that the test is whether the verdict, if rendered

otherwise than as ordered, would have been set aside, or the

more specific, and probably more accurate statement in the

case of Denny v. Williams, 5 Allen 1, that if the case is such

that the court would set aside any number of verdicts, then the

court should instruct.

I do not think that under this rule the defendant was enti-

tled to go to the jury.

A possession which is permitted to prevail against a clear

title by record sliould be clearly proven to be accompanied by

all the requisites of an adverse occupation, including positive

evidence of the continuity and territorial extent of the posses-

sion.

The possession here claimed is, that the Schlosser part was

fenced by Born in 1853, and remained so for over twenty

years. Born bought in 1853, and got a deed for it for Mrs.

Schlosser about three years later.

Born says that the present north fence is where he put the

north fence, at the time that he built a part of the north

fence, viz., the boundary fence was picket and a part posts

and rails. He gave up possession to Noyes in 1861, and he
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sold to Pine in 1867, who sold to Shannon in 1875. Noyes

says that he never went to see the fence. Pine is not called

as a witness.

There was no evidence as to the condition of this fence for

fifteen years, except that of a Mr. Curry, who says that he

pastured a cow on the lower part of that lot for a number of

years, and upon an adjoining lot for four years, and that he

was to keep up this fence.

But it is apparent that the exact location of this fence, the

part included in the boundary of the pasture and lot, was not

a fixity. Mr. Baldwin says that Pine built a new fence from

Hoboken avenue up to an oak tree, and tlie line of this fence

was about where plaintiffs claim the boundary line to be.

This is one of the plaintiffs' witnesses, it is true, but Curry

says that Pine built a fence where he quarried the lot and

knocked all the old fence down. Curry says " that there was

a part of the old fence there when he left, and there was a jog

off to the south after Pine fixed it ; that there was a jog to

the north and everything. The height of the fence would go

two or three feet. It was every which way, and especially

when the wind was blowing, it was all a-jogging."

It appears from the evidence that the greater part of this

lot toward Hoboken avenue was rocky, and that the fencing

was in and out, wherever they could find a place where a

post-hole could be dug.

I do not see how, under the evidence, a jury could fix upon

the limits of any twenty years' possession, arising by the act

of fencing alone, and I think that a verdict for the defendant,

based upon such possession, could not stand. In this view

the direction was correct.

Rule discharged.
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LEHIGH VALLEY RAILROAD COMPANY, PLAINTIFF IN

ERROR, V. McFARLAN, DEFENDANT IN ERROR.

1. The charter of the Morris Canal and Banking Company empowers the

company to take and appropriate to its use any lands or waters neces-

sary for the erection and use of its canal for the purposes of naviga-

tion, without compensation first made, subject nevertheless to the right

of the owner of lands or water-rights so taken and appropriated, to

compensation for his damages, to be ascertained in the manner pre-

scribed by the charter.

2. The twentieth and twenty-seventh sections of the charter secure to

persons injured in their property-rights a remedy in conformity with

the ordinary rules regulating actions at law, according to the nature

and extent of the injury sustained. If the injury be one that is tem-

porary and recurrent, successive actions for damages sustained from

time to time may be the proper remedy. But when the company has

effected a complete appropriation of property by the location of its

canal on lands or the appropriation of water-rights to its use, by the

construction of works designed to effect a constant and continuous

diversion or flooding back of waters, such lands or water-rights are

taken, the injury is then done and the damages consist in the entire

value of the property and are recoverable in one action ; the taking

and appropriation being lawful, tlie occupation or use of the property

605
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80 taken or appropriated cannot be considered a continuing wrong for

which successive actions will lie.

3. Where property has been permanently appropriated by the company

to its use, the action reserved to the owner by the twentieth section of

the charter is the means provided for him to obtain an appraisement

and recovery of his damages, in case the company does not proceed to

obtam an appraisement by commissioners, pursuant to the sixth sec-

tion, and the damages recoverable in such action will be the same

compensation which is determinable by the award of commissioners

—

full compensation for the injury done by the appropriation of the

owner's property to the company's use.

4. In analogy with the statute of limitations, which applies only to cor-

poreal hereditaments, the enjoyment of an incorporeal hereditament,

adverse, exclusive and uninterrupted for twenty years, aflfords a con-

clusive presumption of a grant to be applied as a presumptio jwis et de

jure.

5. The owovir of the servient tenement cannot overcome the presumption

of a grant arising from an uninterrupted user of twenty years by proof

that no grant was in fact made. He may rebut the presumption by

contradicting or explaining the facts upon which it rests, but he can-

not overcome it by proof in denial of a grant.

6. The owner of the servient tenement may show that the right claimed

is one that could not be granted away, or that the owner of the servient

tenement was legally incapable of making, or the owner of the domi-

nent tenement incapable of receiving such a grant. He may explain

the user or enjoyment by showing that it was under permission asked

and granted, or that it was secret and without means of knowledge on

his part, or that the user was such as to be neither physically capable

of prevention nor actionable. But if there be neither legal incompe-

tency Jior physical incapacity, and the user be open and notorious, and

be such as to be actionable or capable of prevention, the servient owner

can only defeat the acquisition of the right on the ground that the

user was contentions, or the continuity of the enjoyment was inter-

rupted during the period of prescription.

7. Mere denials of the right, complaints, remonstrances or prohibitions

of user, unaccompanied by any act which in law would amount to a

disturbance, and be actionable as such, will not prevent the acquisi-

tion of a right by prescription.

On error to the Supreme Court.

For the plaintiifs in error, T. N. MeCarter and F. T,

Frelingkuysen.

hui the defeudants in error, H. C. Pitney and B. Gummere.
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The opinion of the court was delivered by

Depue, J. The defendant is the lessee of the Morris Canal

and Banking Company. In 1871, the property, works and

franchises of the latter company were granted to the defend-

ant by a perpetual lease, under the authority of an act of the

legislature. Pamph. L. 1871, ^. 444.

The lessor was incorporated in 1824, for the purpose of

constructing a canal to unite the river Delaware, near Easton,

with the tide waters of the Passaic. Pamph. L. 1824, p. 158.

The canal was constructed from the Delaware to the Passaic

about 1830. In 1845 it was enlarged throughout its entire

length, to provide for navigation with boats of greater capacity.

In 1857 the company renewed the timbers in its dam across

the Rockaway river, and placed new flash boards upon it. In

1875 the flash boards were replaced by timbers firmly spiked

on the top of the dam, and made part of its permanent struc-

ture.

The plaintiff is the owner of a mill situate on the Rockaway

river, above the site of the dam. He complains of an injury

to his mill by back water cast back upon it by means of the

dam. The damages claimed are such as accrued between the

30th of December, 1876, and the 22d of September, 1877.

As his declaration was originally framed, the theory of his

action was that the dam at its increased height was an unlaw-

ful structure. At the trial the declaration was so amended as

to present a claim for compensation for the damages sustained

by the plaintiff between the days named, conceding that the

canal con)pany by its charter had power to take and appro-

priate to its use, lands and water, without compensation first

made, and that therefore the dam was not, in itself, an unlaw-

ful structure.

By its act of incorporation the canal company was author-

ized to enter upon and take possession of and use such lands,

waters and streams as might be necessary for its canal, with-

out compensation first made. Entry upon and the appropria-

tion of private property to its use by the company is not a

trespass. Ejectment will not lie to oust the company from
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lands on which its canal is constructed, nor are its works
liable to abatement as a nuisance to the water-rights of others,

though compensation has not been made to the owners of lands

or water-rights taken or injured by the company in the con-

struction or operation of its canal. This construction of the

company's charter is too firmly established to be now called in

question. Kough v. Darcy, 6 Halst. 237 ; Den v. Morris Canaly

4 Zah. 587 ; LeUgh Valley R. R. Co, v. 3IcFarlan, 4 Stew. 706.

In the case last cited, which was between the parties to this

suit, and related to the dam as now constructed, this court

decreed that this defendant had and still has the right, under

the charter of the canal company, to erect and maintain the

flash boards, the subject of complaint in this suit. The law-

fulness of the dam as constructed is res adjudicata by the de-

cree in the last- mentioned suit.

In this court, upon the argument of this case for the first

time in the several litigations between these parties, the con-

tention has been made that the power to take and appropriate

lands and waters to the use of the company expired in 1839,

under tiie limitation in Section 23 of the canal company's

charter. At this stage of the controversy between these

parties it is not permissible to raise that question. The rights

of the parties in that respect have been fixed by the decree

above referred to.

While the right of the canal company to enter upon and

occupy lands necessary to construct its canal, and to appro-

priate waters necessary for the erection and use of its canal for

the purposes of navigation, without compensation first made,

is settled by the cases cited, it is equally well settled that the

owner of lands taken, or whose water-rights are injured, is

entitled to compensation for the damages sustained. The

same section which confers the right to take possession of and

use such lands and waters expressly declares that such posses-

sion and use shall be subject to compensation to be made

therefor as is in the act directed. The twentieth section enacts

that nothing in the act shall be taken to impair the right of

any person to an action against the said company for damages^
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to his or her water-rights, lands, tenements or liereditaments

by the erection of said canal ; and by the twenty-seventh

section it is provided that the twentieth section shall be so con-

strued as to extend to damages sustained not only by the erec-

tion of the canal in the first instance, but also by the subse-

quent operations of the company from time to time, as the

same may arise. Liberal as the incorporating act is to the

promoters of this scheme of public improvement, its purpose

was to secure compensation to the owners of lands and water-

rights whose property was applied to the public use. All the

cases cited recognize the right of persons injured to compensa-

tion for the injuries sustained.

The contention of counsel is with respect to the mode by

which the owner of lands or water-rights shall seek his

remedy. The defendant contends that upon the appropria-

tion by the company of lands or waters to its use the right of

the owner is to sue for and recover in one suit—once for all—
the entire value of the lands taken or water-rights appropria-

ted. The contention of the plaintiff's counsel is, that the

occupation of lands or the user of waters without compensa-

tion having been made, is a continuing injury, for which suc-

cessive actions may be brought, to recover the damages as they

accrue from time to time.

The case, in the propriety of this suit, and in the form of

this action and the pleadings, will turn upon the inquiry as to

which of the foregoing propositions is sound.] If the j)laiutiff's

water rights were taken before the defendant's lease was made,

and the right of the owner to redress by the charter is con-

summated and concluded when the taking is effected, then the

plaintiff's remedy is by action against the canal company, by

whose act the plaintiff was deprived of his property, and not

against its lessee.

As early as 1830, it was held by Chief Justice Ewing, in

Kough v. Darey, 6 Halst. 284, that the charter empowered

the company to enter upon and take possession of and use

lands and water-rights necessary for its canal, without compen-

sation first made, and without becoming a tort-feasor thereby.

Vol. XIV. 2q
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subject to the owner's right to recover coaipeusation for his

injury, and to resort to legal proceeding to obtain recompense

for damages to his lands, tenements, hereditaments and water

rights, by the erection of the canal.

This construction was adopted and made the basis of deci-

sion in Den v. Morris Ca.nal, 4 Zab. 587. That case was

decided expressly on tlie ground that t^e possession of lands

taken by the company for its canal waa not unlawful. Mr.

Justice Elmer, in delivering the opinion of the court, quotes

from the opinion of Chief Justice Ewing in Kough v. Darcy,

and adopts his reasoning. He says :
" Chief Justice Ewing,

delivering the opinion of the court, remarks that this section

(Section 20) embraces all persons who may sustain injury, by

actual occupation or othei wise, and covers the same extent of

damages, right and estate which are provided for, and which

may be satisfied by or vested in the company, by virtue of

the previous sections ; it is therefore one of the modes of com-

pensation directed by the act. Authority being thus given to

the company to take possession of and use the requisite laud,

subject to being sued by the proprietor for such damages as

lie thereby sustained, including the taking from him his estate

therein, unless he thought proper to agi^^e upon the proper

compensation or to await au assessment, it follows as a neces-

sary construction that the taking and using was meant to be

absolute, and not subject co be afterwards disturbed j the tak-

ing and using subjected the company to be called upon for

compensation, at the option of the proprietor, to the whole

extent of the injury done to his possession and estate, by means

of a suit at law."

It is evident that the legislative purpose, as expressed in

the twentieth and twenty-seventh sections, was to secure to

persons injured in their property-rights, a remedy in con-

formity with the ordinary rules r^^gulating actions at law,

according to the nature and extent of the injury sustained.

If the injury be one that in its nature is temporary and recur-

rent, such as might arise from the compan}-'" negligence in

allowing its works to be out or lepair, or from the temporary



NOVEMBER TERM, 1881. 611

Xehigh Valley R. E. Co. v. McFarlan.

diversion or throwing back of water, arising from the irregular

supply of water from extraneous sources, or the management

of the gates of the canal locks, or from the occasional use of

flash boards as a temporary expedient, successive actions for

the damages sustained from time to time may, under the cir-

cumstances, be the appropriate remedy.

But when the company has efiFected a complete appropria-

tion of property by the location of its canal on lands, or the

appropriation of water-rights to its use by the construction of

works designed to effect a constant and continuous diversion

or flooding back of waters, such lands and water-rights are

taken, and the damages consist in the entire value of the

property taken. If, as has been conclusively adjudged, the

company may take and appropriate property to its use without

compensation first made, and its possession and use thereof be

therefore lawful, there is no principle of law regulating actions

and pleadings that will sustain an action, the very foundation

of which is, tliat the possession or use of property without

such compensation being made is a legal wrong. The twenty-

seventh section gives no countenance to such an action. It

€xtends the right of action, reserved by the twentieth section,

to damages sustained not only by the erection of the canal in

the first instance, but also by the subsequent operations of the

company from time to time as the same may arise. The dam-

ages are sustained by the owner when his property is appro-

priated by the company to its use as a finality, and do not

arise from time to time, from the occupation or use of it by

the company.

This construction is in harmony with the course of decision

on this subject in the courts of this state. It has been uni-

formly held that, in proceedings to condemn, the value of the

lands and damages are to be appraised as of the time when

they were taken, though the title may not pass until the ap-

praised value is paid. In North Hudson R. R. Co. v.

Booraem, 1 Stew. 450, it was held by this court that, where a

railroad corporation having power to condemn, entered into

possession and constructed its road upon the laud, in proceed-
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ings subsequently prosecuted to condemn, the measure of com-

pensation was the value of the land and damages at the time

the entry was made, and interest from that time. In Trenton

Water Power Co. v. Chambers, reported iti 1 Stookt. 471, and

2 Beas. 199, the company entered into possession of lands by

consent of the owners and constructed its canal upon them,

and the order of the Chancellor was that the master should

make an estimate and appraisement of their value and the

damages as of the time when possession was taken. The rule

is general that the assessment should be of the value at the

time of the taking, although the statute provides that title

should not pass until compensation is paid. 3Iills on Eminent

Domain, §§ 174, 176.

The canal company is, by its charter, admitted into the pos-

session of property required for its usq, by the sovereign power

of the legislature. If, after possession taken, proceedings are

instituted for an appraisement thereof, pursuant to the sixth

section, the value of the property, when it was taken and ap-

propriated to the company's use, and interest, would be the

measure of compensation to be awarded by the commissioners.

It is clear that the same measure of compensation will be re-

coverable in an action by the owner under the twentieth sec-

tion ; for, the possession and continued use of the property

being made lawful, the damages to the owner's lands, tene-

ments, hereditaments or water-rights, which he sustained by

the erection of the canal, would be such as resulted from the

complete appropriation of his property to the company's use^

and the entire deprivation of all beneficial interest therein,

and be equivalent to the whole value of the property at the

time the owner was deprived of it by the company's entry

upon it.

Any other view of the rights of the company and of the

owners of lands and water-rights than that the injury is com-

pleted when the property has been taken and appropriated by

the company to its use, and that the damages recoverable by

the owner in his action will be the whole value of the prop-

erty he has lost by the company's act, would work great in-
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justice to the owners of property required by the company for

its use. The owner to whom compensation has not been made

cannot oust the company from the premises by ejectment. He
cannot set on foot proceedings for the estimation of his dam-

ages by commissioners, under the sixth section of the com-

pany's cliarter, nor can he treat its possession and use as tor-

tious, so as to visit upon the company punitive damages, by

means of which to force the compatiy to institute and carry

into effect proceedings for the appraisement by commissioners

of the value of his lands or water-rights. If he cannot recover

the entire damages he has sustained in one action, and is remit-

ted to repeated actions for damages pro tanto for the occupa-

tion or use of his property, the charter has placed him in the

situation of permanently investing his property in the canal,

from which the income derived will be the proceeds of repeat-

ed suits for damages, instead of enabling him to recover at

once full compensation for the injury sustained. If the prop-

erty should be land on which the canal is located, or consist

of an improved mill-site rendered valueless by the diversion

or throwing back of water, it is manifest that successive ac-

tions for use and occupation or for the loss and inconvenience

suffered from the deprivation of the beneficial use and enjoy-

ment of his property, besides being vexatious, would afford

the owner no adequate recompense for his injuries. He could

not improve or repair the improvements which gave value to

his property when it was interfered with, for reparation and

improvement, if practicable, would be a useless expenditure

of money, for which he could make no claim to be reim-

bursed ; nor could he suffer his property to fall into decay,

for to suffer it to fall into decay, would deprive him of the

ability to obtain compensation as he sought it from time to

time, on the basis of the improvements in which its value

intrinsically consisted, when his property was invaded by the

company.

In all cases where property, whether it be lands or water-

rights, has been permanently appropriated by the company to

its use, the damages sustained are a unit, and are recoverable
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as such, and not by piecemeal. The injury is consummated

when the company has permanently appropriated the owner's

lands or water-rights to its use; and, as was said by Chief

Justice Ewing, in Keough v. Darcy, " the right of action for

such damages is not by anything in the act impaired, not

weakened, not lessened, not even postponed to an indefinite

period, for so to postpone is manifestly to impair."

It is clear, I think, that the action reserved by the charter^

t(J the owner for damages to his or her water-rights, lauds,

tenements or hereditaments, is the means provided for him to

obtain an appraisement and recovery of his damages, in case

the company does not proceed to obtain an appraisement of

them by commissioners. It will follow, therefore, that the

damages recoverable in such action will be the same compen-

sation which is determinable by the award of commissioners

—

full compsnsation for the injury done by the appropriation of

the owner's property to the company's use ; for the property

being taken when it is approj)riated by the company to its

use, the extent of the injury will not depend upon the method

adopted to determine the compensation due the owner of it.

It will also follow from the substitution of an action by the

owner for proceedings to appraise by commissioners, that the

owner's action for compensation will not be barred by the

statute of limitations, as ordinary actions of trespass or for

debts are barred. He may proceed to have his damages ap-

praised by action at any time before a right or title to the

property has been acquired by adverse user or possession.

Nor will his claim for damages be subject to a presumption

of payment, such as is sometimes applied to debts, for until

his damages are ascertained by action or by the award of com-

missioners, there is no debt to which a presumption of pay-

ment can apply.

The decisions of the Supreme Court in Morris Canal v.

Seward, 3 Zab. 219, and in Ryerson v. Morris Canal, S

Dutcher 457, 4 Id. 97, are not in conflict with the views

here expressed.

In the Seward case the company had obtained the right to
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flow the plaintiff's lands by condemnation. To prosecute

such proceedings the sixth section of its charter provides that

the company should cause a survey and map to be made of

the lands, waters and streams required. The complaint was

that more lands were overflowed than were embraced in the

proceedings to condemn. The court held that the survey and

map indicated what lands the company proposed to take, and

that, if it overflowed more lands than were embraced in the

proceedings to condemnj the company was bound to pay for

them, and that the owner was entitled to an action for the

same.

In the Ryerson cases tlie company claimed a right to main-

tain its dam, and overflow the plaintiff's lands by virtue of a

deed of grant.

In the case as reported in 3 Datcher, the gravamen of the

action was an injury to the plaintiff's lands resulting from

the company's neglect to keep its dam and embankments ia

repair.

In the second of the Ryerson cases, as reported in 4 DutcheTy

which is a precedent more nearly applicable to this case, the

ground of complaint was that the company maintained its

dam at a height not warranted by the grant. The company

made no claim of a taking beyond the description in the grant,

and '/ion constat, that it intended to take permanently beyond

the purview of the grant. The construction of the grant was

the sole point in litigation. The form of action and the inci-

dents and obligations arising from a taking without consent

of the owner and without compensation made, were not dis-

cussed or considered. It is true that the eminent jurist who

pronounced the opinion of the court, assigned as a reason for

setting aside the verdict, that by it the dam was pronounced a

continuing nuisance. But it is improbable that the learned

Chief Justice intended to disapprove of the opinion of Chief

Justice Ewiiig in Keough v. Darcy, and to overrule the deci-

sion of the court in Den v. Morris Canal, in which he took

part, without a mention of tiiose cases and a re-examinatioa

of the reasoning on which the latter case was rested.



616 COURT OF ERRORS AND APPEALS.

Lehigh Valley E. K. Co. v. McFarlan,

It appears also from au inspection of the pleadings in the

Seward and Ryersou cases, that they embraced only the dam-

ages accruing between certain specified days. But if the par-

ties saw fit to make up and try, without objection, an issue on

the theory that the injury complained of was a temporary in-

jury, not resulting from a permanent devotion of the owner's

property to the company's use by an absolute taking of it, the

court was not called upon to consider or determine any other

issue. The record upon such an issUe could have no other or

greater efTect.

On the theory on which the Seward and Ryerson cases

were tried, that there had been no permanent taking of prop-

erty, and only a temporary injury to it, the action and the

pleadings in those cases were in proper form. The company

is empowered by its charter to take property, lands and water-

rights, for its use, without compensation first made, and with-

out becoming a tort-feasor thereby. But any invasion of prop-

erty short of an absolute taking, is an injury, redressible by

the same form of action and |)leadings therein by which any

unjustifiable injury to property is redressible.

In the present case, it is a fact indisputable that there was

a taking either in 1845, in 1857 or in 1875. The pleadings

in the plaintiff's action are not adapted to such a state of the

case, and the defendant is under no obligation to submit to

the vexation of successive suits upon a cause of action which

is an entirety, single and indivisible. Furthermore, if the

taking was in 1845 or in 1857, or at any time before the de-

fendant's lease was made in 1871, the plaintiff lias miscon-

ceived his remedy. His action should then have been against

the canal company, by whom iiis properly was taken and the

plaintiff's injury was done. It should have been left to the

jury to determine whether the taking was before or after

the defendant became the lessee of the canal and its works.

The defendant also contended at the trial that the right to

maintain its dam at its present height had been acquired by

adverse enjoyment. If the defendant, or the canal company,

under whom it claims, has acquired the right in dispute by
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prescription, the subject already discussed becomes of no im-

portance in this litigation. It will be necessary, therefore, to

examine the instructions of the judge on this head.

The instruction was, in substance and effect, that mere ver-

bal protests and denial of the right, without any interruption

or obstruction in fact, of the enjoyment of the right, would

prevent the acquisition of an easement by adverse user. This

instruction follows the opinion of the Vice-Chancellor, in Le-

high Valley R. R. Co. v. McFarlan, 3 Stew. 180.

At common law there was no fixed period of prescription.

Rights were acquired by prescription only when the posses-

sion or enjoyment was " time whereof the memory of man
ran not to the contrary." By 20 Hen. III., c. 8, the limitation

in writs of right dated from tiie reign of Henry II. By 3

Ed. I., c. 39, the limitation was fixed from the reign of Rich-

ard I. By 21 Jac. I., c. 16, the time for bringing posses-

sory actions was limited to twenty years after the right

accrued. These statutes applied only to actions for the recov-

ery of land ; none of them embraced actions in which the

right to an incorporeal hereditament was involved. But by

judicial construction an adverse user of an easement for the

period mentioned in the statutes, as they were passed from

time to time, became evidence of a prescriptive right; and

finally, the fiction was invented of a lost grant, presumed

from such user to have once been in existence and to have be-

come lost. The fiction of a lost grant seems to have been

devised after the statute of James. It was called a lost grant,

not to indicate that the fact of the existence of the grant orig-

inally was of importance, but to avoid the rule of pleading

requiring profert. Allegation of the loss of the grant excused

profert and bringing the instrument into court.

Whatever strictures may have been made upon this method

of judicial legislation, the fiction has been promotive of bene-

ficial results, and forms the basis of prescri[)tive titles, and it

is now too late to question the validity of \{& introduction.

The doctrine of lost grant forms part of the law of the land,

and any dislike which may be felt for this and like fictions
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cannot be allowed to interfere with the carrying out of the

doctrines involved in them to the full extent, which has been

sanctioned by established authority. Angus v. Dalton, 4 Q.

B. D. IQljper Thedger, L. J.

At a very early period it was held that when by the statute

of limitations the seizin in a writ of right was limited to the

time of Richard I., altiiough a man might prove to the con-

trary of a thing whereof the prescription was made, yet this

should not destroy the prescription if the proof was of a thing

before the said time of limitation. 2 Roll. Abr. 269; 17 Vin.

Abr. 272, "Prescription" M. Afterwards, when the fiction of a

lost grant was devised, there arose considerable diversity and

fluctuation in judicial opinions as to whether an uninterrup-

ted user for the period of limitation conferred a legal right or

raised merely a presumption of title which would stand good

until the presumption was overcome by evidence which nega-

tived, in the judgment of juries, the existence of a grant. This

state of the law produced great insecurity to titles by prescrip-

tion, and subjected such rights to the whim and caprice of

juries. This evil was remedied by the later English author-

ities, which gave to the presumption of title arising from an

uninterrupted enjoyment of twenty years the most unshaken

stability, and made it conclusive evidence of a right. 3 Kent

445. The judicial expression of opinion in England nearest

to the time of the separation of the colonies from the mother

country, is that of Lord Mansfield, in Cowper 215, where he

says that effect is given to the presumption, "not that in such

cases the court really thinks a grant has been made, because

it is] not probable a grant should have existed without its

being upon record, but they presume the fact for the purpose

and from the principle of quieting the possession." The ques-

tion has been set at rest in England by the statute 2 and 3

William IV. But no one can examine the English cases for

half a century preceding the statute, without observing that

the statute in its main features was simply declarative of the

law as expressed by the great weight of judicial opinions.

In this country the prevailing doctrine is, that an exclusive
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and uninterru|)ted enjoyment for twenty years creates a pre-

sumption, ;wr/s et de jure, and is conclusive evidence of title

wiienever, by possibility, a right may be acquired by grant.

In the class of legal presumptions established by judicial

decisions which have become part of the common law of the

land, and are imperative rules of law against the operation of

which no averment or evidence is received. Prof. Greenleaf

classes the presumption of a grant arising from an exclusive

and uninterrupted enjoyment for the period of ju'escription.

1 Greenl. Ev., § 17. He also says that, by the weight of au-

thority, as well as the preponderance of opinion, it may be

stated as the general rule of the American law, that an enjoy-

ment of an incorporeal hereditament, adverse, exclusive and

uninterrupted for twenty years, affords a conclusive presump-

tion of a grant or a right, as the case may be, wiiich is to be

applied as a presumptio juris et dejure, wherever by possibility

a right may be acquired in any manner known to the law. 2

Greenl. Ev., § 539. This passage is quoted and adopted by

another distinguished writer on American law, as a correct

exposition of the law on the subject. 2 Washb. on Real

Prop. 449. This doctrine has the support of Mr. Justice

Story, in Tyler v. Wilkinson, 4 Mason 397, and is approved

and enforced by Justices Wilde and Putnam, in the two lead-

ing cases of Coolidge v. Lamed, 8 Pick. 503, and Sargeant v.

Ballard, 9 Id. 251.

The diiference between the English law, in the state it had

reached before the statute 2 and 3 William IV., and the Ameri-

can law, is slight. In England the presumption was dealt

with as a prcsum{)tion of fact; but for all practical purposes,

it was a legal presumption, as it depended on pure legal rules.

Coolidge V. Earned, per Putnam, J. Though the evidence of

enjoyment was, in theory, presumptive evidence only of pre-

scription, yet it was, in practice and effect, conclusive. Gale on

Eas. (95), 149. At last the English Court of Appeals held

that the presumption arising from the uninterrupted enjoy-

ment of an easement, operated as an estoppel by conduct, not

conclusive, so far as to exclude denial or explanation of the
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conduct, but a bar to any simple denial of the fact, which is a

mere legal inference drawn from such conduct; and conse-

quently that the circumstance that no grant of the easement

had been made was not material. Angus v. Dalton, 4 Q. B.

Div. 162.

In this state the law may be considered as settled in accord-

ance with the prevailing doctrine in the courts of this country.

In Campbell v. Srnith, 3 Halst. 143, Chief Justice Ewing,

speaking of a right acquired by adverse user, says : "Statutes

of limitation j)rescribing tlie time within which an entry shall

be made into lands, tenements or hereditaments, and within

M^hicli every real, possessory, ancestral, mixed or other action

for any lands, tenements or hereditaments shall be brought,

are not deemed to comprehend in terms, and witliin their pur-

view, tiie right now under consideration ; but, upon the Ivise

principle of such statutes, and in analogy to them, to quiet

men's possession, and to put an end and fix a limit to strife, a

rule is established that, after the lapse of the period mentioned

in tiiose statutes, a grant will be presumed, not, says Lord

Mansfield, [Cowper 214,*) that in such cases the court really

thinks a grant has been made, but they presume the fact for

the purpose of and from a principle of quieting the possession.

The period of twenty years is settled in England, according

with the time mentioned in the statute of 21 Jac. 1. Our

statute prescribing a like period, our rule is the same." This

passage was quoted by Chancellor Vroora, in Shreve v. Voo7--

hees, 2 Greenes Ch. 32, as a correct expression of the law

of New Jersey. The same principle was adopted by Chan-

cellor Pennington, in Shields v. Arndt, 3 Green's Ch. 247 by

Chancellor Zabriskie, in Cai-Lisle v. Cooper, 4 C. E. Green

259, and by the Supreme Court, in Wood v. Hurd, 5 Vy-oom

87. In the case last cited, Mr. Justice Van Syckel, in dis-

cussing the kindred subject of a dedication to the public ac-

quired by user, says that " mere acquiescence for twenty years,

unaccompanied by any act which repels the presumption of

such intention " (to dedicate) "is conclusive evidence of aban-

donment to the public."

* Eldridge v. Knott.
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The owner of the servient tenenaent cannot overcome the

presumption of right arising from an uninterrupted user of

twenty years, by proof that no grant was in fact, made. He
may rebut the presumption by contradicting or explaining the

facts upon which it rests ; but lie cannot overcome it by proof

in denial of a grant. He may show that the right claimed is

one that could not be granted away, or that the owner of the

servient tenement was legally incapable of making, or the

owner of the dominant tenement incapable of receiving such a

grant. Rochdale Canal v. Raddiffe, 18 ^. .B. 287 ; Ellwell

V. Birmingham Canal, S H. of L. 812; Staffordshire Canal

V. Birmingham Canal, L. R., 1 H. of L. 254 ; Thorpe v.

Corwin, Speno. 312. He may explain the user or enjoy-

ment by showing that it was under permission asked and

granted ; or that it was secret and without means of knowl-

edge on his part; or that the user was sucii as to be neither

physically capable of prevention nor actionable. Chasemore

V. Richards, 7 H. of L. Cas., 349 ; Webb v. Bird, 13 C. B,

{N. 8.) 841 ; S. C, 10 C. B. [N. S.) 268 ; Sturges v. Bridg-

man, 11 Ch. Div. 852. But if there be neither legal incom-

petency nor physical incapacity, and the user be open and

notorious, and be such as to be actionable or capable of pre-

vention by the servient owner, he can only defeat the acquisi-

tion of the right on the ground that the user was contentious,

or the continuity of the enjoyment was interrupted during the

period of prescription.

In defining title by prescription. Sir Edward Coke says,

both to customs and prescriptions, these two things are inci-

dents inseparable, viz., possession or usage and time. Posses-

sion must have these qualities : It must be long, continual

and peaceable; long, that is, during the time defined by law;

continuous, that is, that it may not have been lawfully inter-

rupted
;
peaceable, because if it be contentious and the oppo-

sition be on good grounds, the party will be in the same con-

dition as at the beginning of his enjoyment. Co. Lit. 113 6.

By a long course of decision, the word " interrupted," when

applied to acts done by the servient owner, has received a
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fixed meaning as indicating an obstruction to the use of the

easement, some act of interference M'ith its enjoyment, which,

if unjustifiable, would be an actionable wrong. This mean-

ing has been given to the word as used in the statute 2 and 3

William IV., (Parke, B., in Olney v. Gardner, 4 M. & W. 495,)

and is its usual signification.

Sir Edward Coke gives no illustration of what was meant

by contentions, except " opposition on good grounds," and by

a quotation from Bracton, who wrote in a primitive era of

English law, before the doctrine of presci-iption, as applied to

incorporeal hereditaments, had been subjected to the formative

processes oi' judicial expositions from which the present state

of the law is derived. The expression "opposition on good

grounds" implies an act which would afford an opportunity to

submit its validity to the test of judicial decision, and is more

consistent with the idea of an interference with the enjoyment

of the right, such as would give the owner ability to go into

court and establish his right, than with the supposition that

prescriptive rights should be forever kept in abeyance by acts

which gave persons claiming them, no power by suit at law

to establish the right. In the passage quoted by Coke from

Bracton, this early writer says: " I use the term peaceable,

because if it be c^'utentious, it will be the same as before, if

the contention has been just; as if the true lord forthwith,

when the intruder or disseizor has entered into seizin, en-

deavors soon and without delay (if he should be present, or if

absent when he shall have returned,) to repel and expel such

persons by violence, although he cannot carry out to its effect

what he has commenced, provided, however, when he fails he

is diligent in requesting and in pursuing." Bract., fols. 51, 62.

.IMr. Goddard, ii discussing an enjoyment which is not peace-

able, defines vl in the phrase vi clam aut precario, to mean

violence or force and strife, or contention of any kind ; and

the illustration he gives is where the enjoyment has been dur-

ing a period of litigation about the right claimed, or the user

has bean continually interrupted by physical obstacles placed

with a view of rendering user impracticable. Goddard on
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Eos. 172. In the English cases, peacefulness and acquies-

cence (when the servient owner knows or might have known

that a right is claimed against his interest) are used indiffer-

ently as equivalent to uninterrupted.

In this country several decisions have been referred to as

holding that prohibitions, remonstrances and denials of the

right by the owner of the servient tenement, unaccompanied

by any act of interference with the enjoyment of the easement,

will prevent the acquisition of the right. These cases are a

legitimate outcome of the doctrine that the presumption is not

a presumption juris et de jure, but is a presumption merely,

liable to be rebutted by the proof of circumstances over-

coming the presumption of a grant. This doctrine is sup-

posed to have its chief support in Powell v. Bagg, 8 Gray

441.

In Powell V. Bagg, proof that the owner, when on the land,

forbade the party claiming an easement of the flow of water

over his premises to enter, and ordered him off, while there

for the purpose of repairing the aqueduct, was adjudged to be

competent evidence of an interruption, and an instruction that

words, however strongly denying the right claimed or forbid-

ding its exercise unaccompanied by any act or deed, was not

an interruption of the user or enjoyment, was held to be de-

fective and tended to mislead the jury. The evidence before

the trial court is not fully reported. Evidence that the owner

of the land forbade the other party to enter, and ordered him

off, was undoubtedly competent as part of the plaintiff's case.

Whether what occurred at that time would amount to an in-

terruption of the easement, would depend upon circumstances,

upon the conduct of the party when forbidden to enter or

when ordered off. If the owner of the servient tenement,

being on the premises, forbids the owner of the easement to

enter for the purpose of enjoying it and orders him off, and

the latter, on a well-grounded apprehension that the former

means to enforce obedience to his commands, desists and with-

draws, an action on the case for disturbance of the right would

lie. This view must have been present in the mind of the
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court, else why restrict the prohibition to place—on the land?

To give certainty to the owner's purpose? A prohibition de-

livered elsewhere might be so vehement and emphatic as to

leave the denial of the right equally beyond a doubt. On any

other view of the case, as was said in C. & N. W, R. R, Co.

V. Hoag, 90 Rl. 340, "the circumstances of the place where the

forbiddance was made, whether on or off the land, would be

immaterial." If facts such as are above indicated, appeared

in the case, the charge was, in the language of the court, "de-

fective, and tended to mislead the jury in applying the evi-

dence to the rule of law upon which the title of the defendant

to the easement rested." Certain expressions from the opin-

ion have been quoted as indicating that a verbal denial of the

right will operate, ipso facto, to determine the right. If that

view be adopted, or the suggestion of Mr. Justice Woodbury,

(3 Woodb. & M. 551,*) that complaints and the taking of

counsel against such encroachments will bar the right, be fol-

lowed, it is obvious that rights by prescription will be of little

value.

None of the authorities cited by the learned judge in Powell

V. Bagg, goes to the extent contended for. The passage quoted

from Bracton, that an easement will be acquired by its exer-

cise under a claim of right per patientiam veri domini qui scivit

et nan prohihuit sed perinisit de consensu tacito, is followed by

the comment that sufferance is taken for consent, and that if

the lord of the property, through sufiferance, has, when present

and knowing the fact, allowed his neighbor to enjoy on his

estate a servitude for a long time peaceably and without inter-

ruption from such enjoyment and sufferance, there is a pre-

sumption of consent and willingness. Bract., lib. 2, c. 23^

§ 1. In the passage referred to in Greenleaf, the language is

that the user must be adverse—that is, under a claim of title—

with the knowledge and acquiescence of the owner of the

land, and uninterrupted. 2 Greenl. Ev., § 539. In Sar-

gent V. Ballard, 9 Pick. 254, 255, Weld, J., in discussing the

methods by which a claim of title by prescription may be con-

troverted by disproving the qualities and ingredients of such

*Stillman v. White Rock M'f'g. Co.
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a title, says that " evidence might be given to prove that the

use had been interrupted, thereby disproving a continued

acquiescence of the owner for twenty years." In Arnold v.

Stevens, 24 Pick. 112, the plaintiffs' claim was of a right to

dig ore under a grant by deed. They had not exercised the

right for forty years. In the meantime the owner had occu-

pied and cultivated the surface of the land. The court held

that there was no enjoyment hostile to the easement, for the

owner of the land had done " nothing adverse to the rights

of the owners of the easement—nothing to which they could

object, or which would apprise them of the existence of any

hostile claim, and no acquiescence, therefore, existed from

which a conveyance could be presumed." In Monmouthshire

Canal Co. v. Harford, 1 C, M. & R. 614, evidence was

given of applications made on behalf of the claimants of the

easement for permission to exercise the right. The court held

that permission asked for and received was admissible to show

that the enjoyment was not of right nor continuous and unin-

terrupted, for " every time the occupiers asked for leave they

admitted that the former license had expired, and that the

continuance of the enjoyment was broken." In neither of

these cases was the effect of verbal remonstrances or com-

plaints, as evidence of an interruption of enjoyment, con-

sidered.

Nor do the additional English cases cited by plaintiff's

counsel in his brief meet the point under consideration. In

Livett V. Wilson, 3 Bing. 115, it is stated in the report that

" as to undisputed use of the way there was conflicting testi-

mony, but the weight of the evidence showed that the alleged

right had been pretty constantly contested, and the defendant,

upon recently taking some adjoining premises, the approach

to which by the entrance he claimed into the yard, said " my
right of way from the street to the yard can now no longer

be resisted." The character of the acts of resistance does not

appear in the report of the case, either in 3 Bing. or in 10

Moore—whether they were verbal complaints or physical

resistance. I do not find in either report of the case any war-

YOL. XIV. 2 R
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rant for the assertion of Tucker, P., (Nichols v. Aylor, 7 Leigh

665,) that "repeated complaints and denials of the title of his

adversary were considered as sufficiently rebutting the pre-

suniption of a grant." The only pertinen^;y this case has to

the subject now considered, arises from the manner in which

the case was left to the jury. The judge left to the jury to

find whether or not the right had beer granted by deed, in-

stead of submitting to them the questions of fact upon which

the law presumes a grant. I agree that, if the issue upon

such a claim of right is whether a deed in fact has been made,

proof of verbal complaints on or off the locus in quo, as well

as proof that no deed in fact was made during the continuance

of the user, would be admissible and competent evidence; and

such evidence would generally determine the issue. But this

method of leaving the question to juries has been condemned

by the English courts, and is at variance with the doctrine

generally received by the courts of this country.

In Olney v. Gardner, 4 M. & W, 495, the decision was

that, where there was unity of possession of the dominant and

servient tenements, the time during which such possession was

continued must not only be excluded in the computation of

the twenty years, but destroyed alN>gethcr the effect of the

previous possession by breaking the continuity of enjoyment.

In Bright v. Walker, 1 G, M. iSc R.2l\, it was held that, as

against the reversioner, the enjoyment of an easement during

a tenancy for life was not to be reckoned as part of the pre-

scriptive period.

Eaton V. Swansea Water Works, 17 Q. B. 267, was an

action for disturbance of a water-course claimed by adverse

user. The court held that interruptions, though not acqui-

esced in for a year under statute 2 and 3 William IV., might

show that the enjoyment was never of right, but was conten-

tious throughout; and there being evidence that the owner of

the servient tenement was in the habit of stopping up the

trench whenever it was made, the neglect of the judge to

answer a question propounded by a juror as i ; what would be

the effect in law of a state of perpetual warfare between the



NOVEMBER TERM, 1881. 627

Lehigh Valley K. E. Co. v. McFarlan.

parties was not a satisfactory method of leaving the case to

the jury. In TicMe v. Brown, 4 A. & E. 369, it was held

that the words "enjoyed by any person claiming a right," and

" enjoyment thereof as of right," in the statute, meant an en-

joyment had not secretly, or by stealth, or by tacit sufferance,

or by permission asked from time to time on each occasion or

on many, and that, therefore, proof of a parol license was

competent to show that the enjoyment was permissive, and

not under a claim of right. The other two English cases

referred to {Benneson v. CarlHght, 5 B. & S. 1 ', Glover v.

Coleman, L. R., 10 C. P. 108,) were simply interpretations

of section 4 of the statute 2 and 3 William IV., and are not

authorities with respect to the principles upon which prescrip-

tive rights are acquired or prevented at common law. In

each of the cases there was an actual physical obstruction of

the user, and these cases turned upon the meaning of the

words "submitted to or acquiesced in," contained in section

4, which provided that no act or matter should be deemed an

interruption unless it should have been submitted to or ac-

quiesced in for one year. Mr. Goddard, writing after all

these cases were decided, in his excellent treatise, says :
" It

is commonly said that no easement can be acquired by pre-

scription if the user has been enjoyed vi dam aut precario.

The word vi does not simply mean by violence or force, but

it means also by strife or contention of any kind—as, for in-

stance, that the enjoyment has been during a period of litiga-

tion about the right claimed, or that the user has been contin-

ually disputed and interrupted by physical obstacles placed

with a view of rendering the user impracticable." Goddard

on Eas. 172.

I have not discovered iu the English cases any intimation

that mere denials of the right, complaints, remonstrances, or

prohibitions of user, will be considered interruptions of the

user of an easement, or as indicating that the enjoyment of it

was contentious. On the contrary, whenever the subject has

been mentioned, it has elicited expressions of marked disap-

probation of such a proposition. This is conspicuously appar-
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ent in the opinions of Bayley, J., in Cross v. Leiois, 2 B. &
C. 689 ; of Lush, J., in Angus v. Dalton, 3 Q. B. D. 85 ; and

of Thesiger and Cotton, Lords Justices, in the same case, as

reported in 4 Q. B. D. 172, 186. Thesiger, L. J., in consid-

ering the nature of the evidence which shall contradict,

explain or rebut the presumption of right arising from an

uninterrupted possession of twenty years, says that it is " not

sufficient to prove such circumstances as negative an actual

assent on the part of the servient owner, or even evidence

of dissent short of actual interruption or obstruction to the

enjoyment." In Angus v. Dalton, the easement was not

such as came within the statute 2 and 3 William IV. ; and

the case was discussed and decided upon the principles of

the common law, independently of the statutory provision.

Some confusion on the subject has arisen from the failure

to discriminate between negative and affirmative easements

;

negative easements, such as easements of light, and of the lat-

eral support of buildings, which cannot lawfully be interrup-

ted except by acts done upon the servient tenement; and

affirmative easements, such as ways and the overflowing of

lands by water, which are direct interferences with the enjoy-

ment by the servient owner of the premises, and may be the

subject of legal proceedings as well as of physical interrup-

tion. This distinction is pointed out by the court in Sturges

V. Bridgman, 11 Ch. D. 852. In Angus v. Dalton, the

Queen's Bench decided that the negative easement of lateral

support of buildings could not be acquired by prescription, for

the reason that the owner of the adjoining premises had no

power to oppose the erection of the building and no reason-

able means of resisting or preventing the enjoyment of its

lateral support from his adjoining lands. But this decision

was overruled in the Court of Appeals. Angus v. Dalton, 3 Q.

B.D.85; 4 JcZ. 162. With respect to such an easement

there is great force of reasoning in the contention that slight

acts of dissent should avail to defeat the acquisition of a right j

for it would be unreasonable to compel the owner of the ad-

joining lands to dig down and undermine the foundations or
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to put him to legal proceedings quia timet to preserve domin-

ion over his property. But no such considerations of hardship

or inconvenience exist when the easement is a right of way,

which, whenever the right is exercised, is a palpable invasion

of property and may easily be obstructed, or is an easement of

flooding lands, which is really, though not technically, a dis-

seizin p?'o tanto, and can easily be interrupted.*

The whole doctrine of prescription is founded on public

policy. It is a matter of public interest that title to property

should not long remain uncertain and in dispute. The doc-

trine of prescri[)tion conduces, in tiiat respect, to the interest

of society, and at the same time is promotive of private justice

by putting an end to and fixing a limit to contention and

strife. Protests and mere denials of right are evidence that

the right is in dispute, as distinguished from a contested right.

If such protests and denials, unaccompanied by an act which

in law amounts to a disturbance and is actionable as such, be

permitted to put the right in abeyance, the policy of the law

will be defeated, and prescriptive rights be placed upon the

most unstable of foundations. Suppose an easement is en-

joyed, say, for thirty years. If after such continuance of

* Note.—Since this opinion was prepared, the decision of the Court of

Appeals in Angus v. Dalton, has been affirmed in the House of Lords.

The appeal was heard in the presence of Pollock, B., Field, Lindley,

Manisty, Lopes, Fry and Bowen, JJ.

The whole subject of prescriptive rights was exhaustively discussed by

the judges and by the law lords.

These extracts are pertinent to the subject above discussed.

Pollock, B., speaking of the language used by Lush, J., in his ruling at

the trial, viz., "I tliink it has become absolute law that, where a building

has stood for twenty years supported by adjacent soil, it has acquired a

right to the support of the soil," says :
" On behalf of the plaintiff, it was

argued before your Lordships that this must be taken as a rule of law not

resting upon fiction, or upon implied grant, but as a right of property,

namely, an enjoyment of support, which after twenty years, becomes inde-

feasible in the same manner as the occupier of land may, by bare posses-

sion for a sufficient period of time, acquire a good title. * * * -pi^g

proposition thus asserted, appears to me to put the right of the plaintifl'

upon a reasonable foundation, and if affirmed by your Lordships it would

lay down an intelligible rule of law freed from difficulties which obviously
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enjoyment the right may be overthrown by proof of protests

and mere denials of the right, uttered at some remote but ser-

viceable time during that period, it is manifest that a right

held by so uncertain a tenure will be of little value. If the

easement has been interrupted by any act which places the

owner of it in a position to sue and settle his right, if he

chooses to postpone its vindication until witnesses are dead or

the facts have faded from recollection, he has his own folly

and supineness to which to lay the blame. But if by mere

protests and denials by his adversary, his right might be de-

feated, he would be placed at an unconscionable disadvantage.

He could neither sue and establish his right, nor could he

have the advantage usually derived from long enjoyment in

quieting titles.

Protests and remonstrances by the owner of the servient

tenement against the use of the easement, rather add to the

strength of the claim of a prescriptive right; for a holding ia

defiance of such expostulations is demonstrative proof that the

enjoyment is under a claim of right, hostile and adverse;.

and if they be not accompanied by acts amounting to a dis-

present themselves whenever, with a view consistently to uphold what,

after all, is merely technical, it has been endeavored to rest the right in

question upon a supposed actual grant which has been lost, or upon the

production of evidence, great or small in degree, tending to show a sup-

posed de facto acquiescence in the building of the house by tlie neighbor

whose land supports it, either of which involves a supposition so improba-

ble as to make it repugnant to good sense, and therefore one upon whicli it

is most undesirable that judges and juries should act. * * * The pre-

sumption arising from twenty years' enjoyment cannot, no doubt, be

treated as conclusive, that is, as a presumptio juris et dejure, which is not to

be rebutted by evidence; it is conclusive only wlien the evidence of enjoy-

raent is uncontradicted and unexplained."

Field, J., in his opinion, says :
" If he" (i. e., the owner of the servient

tenement,) "do not by some act of interruption prevent it, the open con-

tinuance of this enjoyment by the adjoining owner for the requisite period

of time, makes the building or windows to be 'ancient,' and converts the

de facto enjoyment into a right. * * * Interruption of the enjoyment

is the only mode by which the acquisition of this right can be prevented

;

notliing short of it is of any avail, and no actual assent is i-equired to con-

vert the lawful enjoyment into a right."
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turbance of the right in a legal sense, they are no interruptions

or obstructions of the enjoyment.

The instructions of the judge were erroneous in this respect.

The jury should have been told that a continuous enjoyment

under a claim of right for twenty years, not obstructed by

some suable act, and having the other qualities of an adverse

user, confers an indefeasible right. It is said that the instruc-

tion was given in view of evidence tending to show interrup-

tions in fact of the right, and therefore the error was harmless.

As the judgment will be reversed on other grounds, and the

case may be retried, we prefer not to discuss the evidence at

this time.

On the two exceptions considered here, we think the judg-

ment should be reversed.

Exception was also taken to tlie charge of the judge refusing

to exclude from the damages such as accrued during the terra

for which the plaintiff's premises were doiuised to other persons.

The lease is dated June 2d, 1875. On the theory on which

the plaintiff is entitled to an action for his injury, if the tak-

ing of his water-rights was before the lease was made, the

subsequent demise was totally immaterial. In 1875, when

the dam to its present height was made permanent, if not be-

Lindley, J., said :
" The theory of an implied grant was invented as a

means to an end. It afforded a technical common law reason for not dis-

turbing a long-continued open enjoyment. * * * Express dissent, i. e.,

all express protest, would no doubt negative assent ; and if acquiescence by

the owner of the servient tenement is essential to the acquisition of a right

to lateral support, a protest by him ought to be sufficient to prevent its

acquisition. But I can find no trace of any authority to the eflect that a

protest would suffice for that purpose in this case any more than in otlier

cases more or less similar. * * * The only way in which I can recon-

cile the authorities on this subject, is to hold that a right to lateral sup-

port can be acquired in modern times by an open uninterrupted enjoyment

for twenty years, and that if such an enjoyment is proved, the right will

be acquired as against an owner in fee of the servient tenement, unless he

can show that the enjoyment has been on terms which exclude the acqui-

sition. Whether he has assented or not, even if he has dissented, appears

to me immaterial, unless he has disturbed tlie continued enjoyment neces-

sary to the acquisition of the right." Dalian v. Angus, 6 App. Cos. 740.
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fore, there was indisputably a taking pro tanto. How early

in 1875 this was effected does not distinctly appear. If,

on a retrial, it shall appear that the taking was after the rights

of the tenant accrued, so much of the damages as represent the

tenant's injury can be excluded.

The other exceptions have been examined. It is sufficient

to say that we find them without any legal support.

For affirmance—None.

For reversal—The Chancellor, Chief Justice, Depue,

Dixon, Knapp, Parker, Reed, Scudder, Cole—9.

STATE, NEW YORK, LAKE ERIE AND WESTERN RAILROAD
COMPANY, PROSECUTOR, v. YARD, COMMISSIONER, &c.

1. In laying a tax nnder the railroad taxation act of April 2(1, 1873>

(Rev., p. 1166,) for the benefit of counties, townships and cities, the

commissioner of railroad taxation performs the same duties as a town-

ship assessor under the general tax law, and the proceedings for

review are the same as in cases of ordinary taxes, except ihat such

taxes are not subject to review before the local commissioners of

appeal in cases of taxation. The writ of certiorari to review such taxa-

tion should be directed to tlie collector of taxes for the township or

city in whose hands the duplicate of taxes is placed for collection, and

the proceedings under the writ, with respect to the review and correc-

tion of the assessment, will be the same as in ordinary cases.

2. Neitlier the ciiarter of the Hoboken Land and Improvement Company

{Pamph. L. 1838, p. 92.) nor the act incorporating tlie Weehawken

Docks [Pamph. L. 1867, p. 398,) contains any grant of lands under

water, the title to which was in the state. These incorporating acts

operated only as grants of corporate franchises.

3. The New York, Lake Erie and Western Railroad Company as the

grantee of the Weehawken Docks, is not liable to taxation on lands

under water in front of their docks, which have never been reclaimed,

and over which the tide ebbs and flows. The title to such lands is in

the state.
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4. In estimating the value of lands lying upon tide water, for the purpose

of taxation, adjacency to the tide waters is a circumstance which should

enter into their taxable valuation, and in so far as the market value of

the land is enhanced by reason of its frontage on the water, and of the

privileges arising from its location, it should be estimated at such

enhanced valuation for the purposes of taxation,

^. Slate V. Jersey City, 1 Dutcher 525, explained.

On error to the Supreme Court. See ante p. 121.

Tor the plaintiff in error, C. Parker. •

Contra, P. Beniley.

The opinion of the court was delivered by

Depue, J. The assessment of taxes under review was

made against the prosecutors upon certain lands and im-

provements in the township of Weehawken, in tiie county

of Hudson.

The description of the property taxed and the valuation

thereof was made by the commissioner of railroad taxation,

pursuant to the provisions of the railroad taxation act of

April 2d, 1873. Rev., p. 1166. By that act all railroad

companies occupying and using railroads in this state, whether

as lessees or otherwise, are made liable to taxation upon all

real property by them occupied, used or owned, excepting

their main stem or road-bed and track, not exceeding one

hundred feet in width, at the rate of one per centum on a

valuation thereof, and of all improvements made thereon, not

by way of repairs. This tax is imposed for the benefit of the

counties, townships and cities in which such premises are

situate.' The statement of the property on which the tax is

to be laid and the valuation thereof are made by the commis-

sioner of railroad taxation ; the tax is to be paid to the col-

lector of the township or city in which the premises are situate,

and all laws for the collection of ordinary taxes in such town-

ship or city are made applicable, as far as possible, to the col-

lection thereof.
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In laying a tax under this act, the commissioner of railroad

taxation performs the same duties as a township assessor under

the general tax law, and the prof«edings for review are the

same as in cases of ordinary taxes, except that such taxes are

not subject to review before the local commissioners of appeal

in cases of taxation. The writ of certiorari to review such

taxation should be directed to the collector of taxes for the

township or city in whose hands the duplicate of taxes is

placed for collection, and the proceedings under the writ with

respect to the review and correction of the assessment will be

the same as in ordinary cases.

The writ of certiorari in this case does not appear in the

printed case. It will be assumed that the writ was directed

to the collector of the township, as it should have been.

The valuation on which the assessment was made is $779,-

275. The property on which it was made consists of thirty

acres of land, valued at $525,000, and sundry improvements,

on which a valuation was made amounting to the sum of

$254,275.

No objection is made to the valuation of the improvements,

Dor, indeed, to that of the lauds.

The prosecutors derived title by a deed from Jay Gould,

trustee, &c. The description is of a tract lying east of a de-

fined line upon the upland, two thousand feet in length, and

bounded on the north and south by lines drawn at right-

angles to the line last mentioned, and extending to the middle

of the Hudson river, together with all the land under water

in said river easterly and in front of said upland and within

the said northerly and southerly lines, as far easterly as the

right and title of the party of the first part to the said land

under water extends, and all the water-rights and other rights

and privileges of the said party of the first part, whether

derived by legislative act or otherwise, to reclaim, improve

and appropriate to their own use the said land under water

within said lines, to the middle of the Hudson river.

This tract is situate upon the tide waters of the Hudson,

and it is admitted in the state of the case that only ten acres
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and four-tenths of an acre of the thirty acres assessed are filled

up and solid lauds, and that the residue are lauds under water

below high-water mark, over which the tide ebbs aud flows,

and of which no reclamation has as yet been made. Tiie con-

tention of the prosecutors is, that for so much of the lands as

is covered with water, the title is in the state, and the prose-

cutors, therefore, are not taxable thereon.

The prosecutors' grantor derived his title from "The Wee-

hawken Docks," a corporation created by an act passed March

22d, 1867. Pamph. L., p. 398. By this incorporating act

"The Weehawken Docks" was authorized to receive grants

and ccmveyances of any lands, water-fronts, bulkheads, docks,

piers, warehouses, or other property, rights and interests,

whether legal or equitable, in the said county of Hudson, *

* * and to improve, occupy and use the same premises or

any part tliereof, by erecting thereon docks, piers, bulkheads

and warehouses, and railways, with proviso that the company

should not, by anything in the act contained, be construed to

be entitled to or to purchase any water-riglits or any land

under water not heretofore granted by the state to the person

or corporation from whom this company may purchase such

water-rights or land covered with water, nor to authorize any

improvement, occupation or use of any land now covered wnth

water, by erecting thereon docks, piers, bulkheads or ware-

houses, railways, or other things, unless such land under water

shall heretofore have been granted by the state to the person

or corporation from whom this company shall purchase water-

rights or lands covered with water.

The Weehiwken Dt)cks Company acquired its title from

the Hoboken Land and Improvement Company, a corporation

created by act of the legislature passed February 21st, 1838.

Pamph. L
, p. 92. By its charter the latter company was

made capable of purchasing, using, holding, letting aud im-

proving, and disposing of such real and personal property as

might be necessary for the objects of its incorporation, and

was empowered to improve all such lands as the company

wei-e authorized to own or purchase, with " power to purchase,
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fill up, occupy, possess and enjoy all land covered with water

fronting and adjoining the lands that may be owned by them,

and to construct thereon, wharves, harbors, piers and slips,

and all other structures requisite or proper for commercial

and shipping purposes."

Neither of the incorporating acts referred to contains any

grant of lantls the title to which was in the state. They oper-

ated only as grants of corporate franchises; and such grants,

by the settled law of this state, will not be construed to give

by implication, any title to lands of the state below the high-

water line. Stevens v. P. & N. R. R. Co., 5 Vroom 532. As
riparian owners, these corporations respectively would have

annexed to their title to the upland a privilege incident to the

ownership of lands on tide water, of reclamation, and the ac-

quisition thereby of title to the lands reclaimed. Power to

erect and construct the works necessary to the execution of

this privilege is enumerated among the franchises granted by

their charters. But the inchoate right which the owner of the

upland has to acquire an exclusive title to lands under water

by wharfing out or otherwise improving the same, gives him

no property in the land before it is reclaimed ; he has a mere

license, revocable by the legislature at any time before it shall

be executed. Stevens v. P. & N. R. R. Co., supra; Gough

V. Bell, 2 Zah. 411 ; State v. Jersey City, 1 Didcher 525.

This was the construction put upon the charter of the Hobo-

ken Land and Improvement Company, in the case cited in

the opinion in the court below. Hohoken Land and Improve-

ment Co. V. Mayor of Hoboken, 7 Vroom 540, 545, 550. In

that case the lands recognized as in the private ownership of

the company had been- obtained by reclamation ; the license

had been executed.

Neither by the common law of this state nor by the charters

of the corporations through which the prosecutors derived their

title, have the prosecutors any title to the lands under water.

The prosecutors are not taxable under the designation of land

for so much of the premises taxed as lies under water.

But it is contended by the defendant in error that this
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assessment should not be set aside, for the reason that the

residue of the lauds embraced in the assessment are equal in

value to the valuation of the whole assessment. The consid-

eration of $1,620,000, named in the deed from the docks

company to Gould is referred to as evidence of the value of

the tract conveyed, with the privileges annexed thereto. In

State V. Jersey City, suj^ra, the Supreme Court affirmed au

assessment on lands above and below high water. But there

it was agreed that the aggregate value assigned to the whole

was not greater than the proper value of the part above high-

water mark, and the court, therefore, regarded the assessment

as an assessment of property above high-water mark—the

value of which was arrived at by adding to it the value of

the water-rights incident thereto. It is possible, that when

this assessment comes before a commissioner, a like result may
be obtained ; but, as the case stands, we can make no such in-

tendment. The valuation in the assessment is by the acre,

$17,500 for each and every acre of the land designated in the

assessment.

The judgment should be reversed, to the end that it may
be referred to a commissioner to ascertain and report the true

value of the premises on which a tax may lawfully be laid

against the presecutors.

In making an estimate of the value of the lands of the

prosecutors, adjacency to the tide-waters is a circumstance

which should enter into their taxable valuation ; and, in so

far as the market value of the land is enhanced by reason of

its frontage on the water, and of the privileges arising from

its location, it should be estimated at such enhanced valuation

for the purposes of taxation. State, Trask, pros., v. Carra-

gan, 8 Vroom 264.

For affirmance—None.

For reversal—The Chancellor, Chief Justice, Depue,

ScuDDEE, Van Syckel, Clement, Cole, Dodd, Green,
Whitaker—10.
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MAYOR, &c., OF JERSEY CITY v. STATE, NICHOLAS VREE-
LAND, PROSECUTOR.

1. Under the constitutional provision that " property shall be assessed

for taxes under general laws and by uniform rules, according to its

true value,'' no tax can lawfully be laid upon property, which is not

determined either by a special benefit derived or by a valuation of

property upon a uniform rule of valuation at its true value.

2. Assessments of water-rates on vacant lots under section 81 of the

charter of Jersey City are not invalid for the reason that that

section creates a taxing district territorially narrower than a political

division.

3. Such assesments are illegal, because the amount of tax imposed is

determined by rates adopted by the board of public works in its dia-

oreiion, without regard to special benefits or valuations.

On error to the Supreme Court. See ante p. 135.

For the plaintiff in error, Allan L. McDermott.

Contra, C. H. Hartshorn.

Tlie opinion of the court was delivered by

Depue, J. Tlie writ oi certiorari in this case, brought to

the Supreme Court an assessment laid on the prosecutor for

water-rents under the charter of Jersey City, with respect to

the ownership of vacant lands.

Section 81 of the city charter, after providing that the

board of public works shall regulate the distribution and use

of water and fix the prices that shall be paid for the use

thereof, where water shall be taken, contains the further pro-

vision that " tht board shall also from time to time fix a sum

to be assessed annually upon all vacant lots and lots with

buildings therfon in which water is not taken, if the same are

situate upon any road, street, avenue, alley, or court through

Vv'hich pipes for distributing water are laid, whicli prices and

suuT^ so fixed and assessed shall be denominated water-rents."

Famph. L. 1871, p. 1131.
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This provision of the charter is not in conflict with the prin-

ciple adjudged in State, Baldwin, pros., v. Fuller, 10 Vroom

576; 11 Id. 615; for it does not create a taxing district nar-

rower in bounds than the political district in which the lands

on which the assessments fall are situate. The tax is laid on

all lands of the designated description within the city limits.

Bnt we think assessments of this kind are invalid, because

not in harmony with the system of taxation prescribed by

paragraj>h 12, § 7, art. IV. of the amended constitution, which

provides that "property shall be assessed for taxes under

general laws and by uniform rules, according to its true value."

This constitutional provision executed itself, and propria vigore

abrogated all laws for laying taxes in a manner inconsistent

therewith. State, N. W. NatH Bank, pros., v. Newark, 10

Vroom 380; S. C, 11 Jd. 558. Its repealing force reached

the charter of Jersey City.

Under this constitutional provision no tax can lawfully be

laid upon property which is not determined either by a special

benefit derived or by a valuation of the property with respect

to which it is laid upon a uniform rule of valuation at its true

value.

The act under which this assessment was made does not

conform to either essential of a valid tax law. The tax is

laid on the class of property designated in the act neither in

proportion to special benefits nor upon a valuation of the

property with respect to which it is laid. The rates which

shall be payable by the owners of property of the specified

class are such as the board of public works in its discretion

shall adopt, without regard to special benefits or valuations.

For this reason we think the assessment was illegal, and

that the judgment of the Supreme Court should be affirmed.

The court express no opinion on the other matters discussed

by counsel and referred to in the opinion in the court below.

For affirmance—The Chancellor, Chief Justice,

Depue, Scudder, Van Syckel, Clement, Cole, Dodd,

Green, Whittaker—10.

For reversal—None.
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MAETIN H. ZABEISKIE v. STATE.

Under a statute making it indictable to seduce a female of good repute-

for chastity, under promise of marriage, the state must prove her good

repute affirmatively, it will not be presumed.

The statute requiring the female to be corroborated to the extent re-

quired in an indictment for perjury, the corroborating circumstance

relied upon for conviction must be something inconsistent with the

truth of tlie defendant's denial. Courtship, unless of such a character

that the jury might infer from it a promise of marriage, is not corrob-

orative in a legal sense.

After conviction and before judgment in the court below, the Supreme

Court has power to award a certiorari at the instance of the attorney-

general, and bring up the proceedings and pass judgment upon the

defendant. •

In error to the Supreme Court. For opinion of Supreme

Court see ante p. 369.

For the plaintiff in error, /. D. Bedle.

For the defendant in error, IF. Y. Johnson.

The opinion of the court was delivered by

Van Syckel, J. The defendant is indicted under the-

second section of the act of March 30th, 1876, {Rev., p. 1295,)

which provides

:

" That if any single man over the age of eighteen years,

under promise of marriage, shall have sexual intercourse with

any single female of good repute for chastity, under the age

of twenty-one years, and she shall thereby become pregnant,

any person so offending shall be deemed guilty of a misde-

meanor, and on conviction, shall be punished by fine not

exceeding $5000, or by imprisonment at hard labor for a

period not exceeding five years, or both ; but in such cases^
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the evidence of the female must be corroborated to the extent

required in case of indictment for perjury."

On the trial of this indictment the defendant was convicted,

and errors are assigned on exceptions to the charge of the court

to the jury.

The first exception taken by the defendant is, to that part

of said charge wiiich charges the jury that the law presumes

of every female that she is of good repute for chastity if noth-

ing be said upon the subject by any witness upon the stand,

and that the law presumes of any particular female that her

repute for chastity is good, and he who would assail that

reputation must do it by proof, so that under this branch of

the statute the inquiry of the jury is whether the evidence

shows that her general reputation for chastity is not good,

and if the evidence does not show that, then the presumption

of the law that her general reputation for chastity is good,

will stand.

The substance of the charge on this point is, that in the

absence of all evidence upon the question of repute, the law

will presume as a fact that the female is of good repute for

chastity, and that the defendant could be convicted without

any evidence to establish such reputation.

To warrant ^a conviction under this statute the following

facts must appear

:

1. The defendant must be a single man over the age of

eighteen.

2. The female must be a single woman.

3. She must be under the age of twenty-one.

4. She must be of good repute for chastity.

5. The sexual intercourse must have been had under a

promise of marriage.

6. She must thereby become pregnant.

7. The evidence of the female must be corroborated to the

extent required in case of indictment for perjury.

These are essential elements of the offence, the presence of

each and all of them is necessary to conviction, and the ab-

sence of any one of them is fatal to the case of the state. The
Vol. XIV. 2 s
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burden rests upon the state to prove the guilt of the accused

beyond a reasonable doubt, and therefore each of these facts

must be established. The law will not presume that the

female is single, nor that she is under twenty-one years of age,

nor that she was seduced by promise of marriage, for that

would be to reverse the order of things, by assuming the de-

fendant's guilt and compelling him to prove his innocence.

Good repute for chastity is a quality which may or may not

exist in the prosecutrix ; women arejuot all chaste ; the statute

itself recognizes two ch'.sses, those of good repute and those

not of good repute. With the former class only can the

statutory crime possibly be committed. I cannot conceiv^e

how this constituent of the crime can, as a conclusion of law,

be presumed to be present as a fact in the case, without over-

turning two rules which are conceded by every just mind to

underlie a humane administration of the criminal law. These

rules are

:

First. That all the facts necessary to constitute the offence

charged must be averred and proven by the state.

Second. The presumption of the defendant's innocence,

which must prevail until his guilt is proven beyond a reason-

able doubt.

No one of pure mind will doubt that women, as a class, are

chaste, and that the absence of purity of character in the sex

is exceptional.

Society and social intercourse between families are organ-

ized and based upon this presumption.

Universal experience will attest the truth of the assertion

that this confidence in the virtue of woman is not misplaced.

So it is believed, as a general rule, that men are law-abiding

and truthful, and that their intercourse with each other is

characterized by honesty and integrity.

Therefore, when a crime is imputed, the law interposes a

shield, by presuming innocence until guilt is proven. If

fraud is charged, it must be shown, it will not be presumed.

If a woman is charged with an oiT-ace which involves her
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chastity, she will be presumed to be pure until the contrary is

affirmatively established.

" All these presumptions arise in the administration of

criminal justice as aids to defence, and not as instruments of

assault. They are the shield of the accused, not the sword

of the prosecutrix."

Mr. Bishop, in his work on Criminal Procedure, says

:

"The defendant in a criminal case has continually present

a presumption on his side; namely, the presumption of inno-

cence. Now, the proposition that in this sense the burden of

proof must always be on the prosecuting power, results from

the familiar maxim thus alluded to, that every man is to be

presumed innocent until he is proved guilty. This general

statement is sometimes reduced to the minuter form that

every material fact necessary to constitute the crime in ques-

tion must be averred in the indictment and then proved by

the prosecuting power." 1 Bish, Or. Froc, § 1057.

That good repute of the female is a constituent of the crime

charged, and that it is an indispensable allegation in the in-

dictment, is not denied. To constitute guilt it is necessary

that this good repute should exist ; in the absence of it the

statutory crime has not been committed. If all the other

facts are proved, still the defendant must be adjudged to be

innocent, unless the good repute is proven, or unless, in the

absence of proof, it is presumed as a fact in the case.

Such presumption, it is manifest, would destroy the pre-

sumption of innocence, which is ever present as a protection

to the accused, and substitute for it the presumption of guilt.

A woman who comes into court with a bastard child in her

arms, is not a representative of her sex ; happily slie repre-

sents a very insignificant portion of it. The fact that she has

sacrificed that virtue which was her glittering crown casts

such a shadow upon her, that in the most charitable view of

the case, it should be left without presumption either way, to

be determined by competent evidence what her . prior repute

has been. Her immoral conduct, unless mitigating circum-

stances are shown, classes her with the vicious and disreputa-
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ble, and, as to her, negatives the presumption of purity so uni-

versally accorded to her sex. The question is not whether

the vast majority of females are of good repute, but whether

in this case it shall be presumed as a fact against the defend-

ant that the woman with whom the crime is alleged to have

been committed, and who carries with her the evidence of her

shame, is of good repute. The rule, if well founded, must be

of universal application, and involves the broad proposition

that of the entire class of women who bear illegitimate

children, it must be presumed that every one who may prefer

a charge of this kind is of good repute for chastity. It will

be more reasonable to reverse the presumption.

If the prosecutrix was u[)on trial for an offence which im-

peached her prior purity, the law would humanely presume

that no infirmity in that respect existed, but when the charac-

ter of this defendant, who is equally entitled to the presump-

tion of innocence, is assailed, the fact of her good repute to

overthrow and destroy that presumption must be affirmatively

established by the prosecution.

Good repute for chastity is susceptible of proof in the same

way as good reputation for truth or honesty. Testimony of

persons from the circle in which she moves that they had

never heard her reputation called in question, would be com-

petent evidence of the fact.

The good character even of a defendant on] trial under in-

dictment is not presumed ; his innocence is presumed, but not

his good character. If his good character were presumed, as

a weapon of his defence, then manifestly the state might, in

the first instance, offer evidence to impeach the good character

upon which the defendant relied. All the books agree that

until the defendant offers affirmative evidence of his good

character, it is not competent for the state to attack it. Ros-

coe's Or. Ev. 98; 1 Whart Or. L., § 638; 3 Greenl. Eu.,

§25.

On an indictment for larceny, the presumption will not

arise that the defendant is of good character for honesty, be-

cause the masses of mankind are honest. Such character is a
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fact which the defeudaut may prove in his exculpation. In

the absence of proof, the law indulges in no presumption that

his character is either good or bad, and the jury, without re-

gard to that, must base their verdict solely on the evidence

adduced.

The question involved here has received judicial considera-

tion in a number of cases.

The earliest one to which my attention has been called is

Q'ozier v. People, 1 Park. Cr. R. 453, where the words used

in defining the crime were, "chaste character," instead of

"good repute for chastity." The court said, "that in the

absence of evidence, chastity is to be presumed—that it comes

within the rule that good character will be presumed until the

contrary is shown."

It seems to me that no support for this view of the statute

can be derived from the rule with respect to good character.

The rule of evidence which requires a jury to accept the

testimony of a witness, unless it is inherently improbable, or

unless it is discredited by circumstances which appear in the

case, or by evidence impeaching the veracity of the witness,

cannot be applied to the female in the relation she bears to

the statutory offence. It is not a question as to the persuasive

force of her testimony, or as to the rules of evidence which

govern it, but as to whether a constituent part of the offence

imputed to the defendant is present in this case.

She has avowedly participated with the defendant in a vio-

lation of the criminal law, and she must be regarded as in

pari delicto, until those material facts (of which her good

repute is one) are shown to exist, which aggravate the charac-

ter of the delictum, and make the defendant alone amenable to

the higher statutory crime. To assert that a woman estab-

lishes a claim before the law to the presumption of good

repute for chastity, when she admits her dereliction, seems

contrary to reason and propriety, and places her upon the

same plane with those whose lives have been blameless.

The New York cases hold the words " previous chaste char-

acter" in the statute of that state, to mean actual personal
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virtue, and not reputation, which is the estimate of character

formed by the public. There is a distinction between actual

personal virtue and "good repute for chastity," as used in our

statute. The former may be preserved, while the latter is

impaired by indiscreet conduct. It does not necessarily follow

that they are co-existent. Therefore, if presumption is per-

mitted to dispense with the necessity for proof, the fact of her

good repute, as well as her personal chastity, must be pre-

sumed.

Andre v. State, 5 Joioa 396, and State v. Higdon, 32 Iowa

262, relying upon the New York case, applied the same rule.

People V. RoderigaSy 49 Cal. 9, was an indictment under a

statute making it indictable to entice an unmarried female of

previous chaste character from her home for the jnirpose of

prostitution.

The indictment omitted to charge that the female was of

previous chaste character.

On demurrer to the indictment, the court held that charac-

ter in this respect was a fact which must not only be alleged,

but also established by the prosecution, in order to convict j

that it was not a presumption of law to be indulged against

the counter presumption of innocence.

West V. State, 1 Wis. 186, is a well-considered case to the

same effect.

The latest declaration on the subject is that of the Massa-

chusetts Supreme Court, April Term, 1881, in Commonwealth

V. Whittaker, 'Hhat in an indictment under a statute for entic-

ing to a house of ill-fame, for purposes of prostitution, two

women of chaste life and conversation, the chastity of the

women must be proved by the state in the same way as any

other material allegation in the indictment. If the women

were unchaste no offence was committed within the meaning

of the statute, and their chastity must, therefore, be estab-

lished as laid in the indictment, by affirmative proof."

The court below erred in permitting the jury to presume,

as a fact, that which it was incumbent on the state to main-

tain by affirmative proof.
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Error is also assigned upon the charge of the court to the

jury as to the necessary corroboration of the prosecutrix.

Our statute requires that the evidence of the female shall

be corroborated to the extent required in case of indictment

for perjury.

The test of the correctness of the charge will be, whether

the matter submitted to the jury as corroboration in this case

would be sufficient with the oath of the female to convict the

defendant of perjury in swearing that there was not a promise

of marriage.

Formerly, it required the testimony of two witnesses to

convict of perjury, but the rule has been so far relaxed as to

permit a conviction upon the oatii of one witness sui)ported

by the proof of strong corroborating circumstances of such a

character as clearly to turn the scale and overcome the oath

of the defendant and the legal presumption of his innocence.

A larger measure of corroboration is requirite than that

which is essential to support the testimony of an accomplice

against his confederates in crime; something more than the

mere weight of evidence in favor of the state.

Such evidence will satisfy the New York statute, which

simply requires the evidence of the female to be supported.

Kenyan v. People, 26 N. Y. 204 ; Boyce v. People, 55 N. Y.

644.

Our statute is manifestly intended to be more exacting.

The corroborating circumstances must relate to the sub-

stance of the evidence on which perjury is assigned, and be

inconsistent with the truth of the prisoner's statement; until

that point is reached, there is a failure to corroborate, in a

legal sense.

The authorities will be found to support this view of the

law. RosGoe's Cr. Ev. 823 ; 2 Whart Or. L., § 2276 ; 1 Greenl.

Ev., § 257; United States v. Wood, 14 Peters 430; Common-

wealth V. Parker, 2 Cush. 223.

As an illustration of this rule, courtship would not be a

sufficient corroboration of the promise to marry, because

although it is consistent with the woman's affirmation of such
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a promise, it is not inconsistent with the defendant's denial.

The ordinary visits by young men in the country to young

women, do not imply an engagement to marry. When they

are of such a character and of such frequency that parents and

intimate friends may reasonably be led to believe that an en-

gagement to marry exists; when a jury may lawfully infer a

promise from them, if they were the only evidence, in a suit

for breach of promise, then they become corroborative, in a

legal sense, under this statute, for the reason that they are

then (but not until then,) inconsistent with the truth of the

defendant's denial of the promise.

In this case, other young men had visited the prosecutrix

during the time she received the defendant's attentions. If

such corroboration is sufficient, these visits would have fur-

nished the requisite additional proof against either of these

young men.

On this branch of the case exception was taken to that part

of the charge which charged the jury that if it would be more

likely that the prosecutrix, if a girl of good repute for chastity,

would not consent to carnal connection with the defendant

witiiout a promise of marriage, then the fact that she did sur-

render herself might be used to lend corroboration to her

statement that he did so promise.

This, in effect, left the jury to find, in their own reasoning,

corroboration of the testimony of the prosecutrix. It permit-

ted them to find the promise on her unsupported evidence, if

they considered it more probable that she would not have sub-

mitted to the defendant's embraces without the promise. It

not only gave the jury liberty to throw inti) tlie balance

against the defendant the presumption that her buiy was the

more probable, but it left it to the jury to find the promise

upon her uncorroborated evidence, if they concluded it was

more reasonable to believe than not to believe her. The fact

that she was of previ(ms chaste character did not give the

requisite probative force to her statement, ibr it was only the

evidence of one person of good character.

It has never been supposed that a defendant could be con-
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victed of perjury upon the oath of a single witness by merely

introducing testiiiiDiiV to show that the defendant's reputation

for truth is bad, and that, therefore, it is more reasonable to

believe the principal witness for the state than to credit the

defendant's oath.

If it became a material fact on the trial of a cause, which

of two roads leading to his home C had taken at a late hour

on an inclement night, and B should testify that he had met

C on the longer and worse of the two roads, no support can

be found in the law for holding that on the trial of B for

false swearing, the improbability that C at such an hour of

the night would take the longer road, would furnish suffi-

cient corroboration of his own oath to justify a conviction for

perjury.

I can see no difference between the supposed case and that

stated in the exception.

The charge of the court clearly dispensed with the necessity

for corroboration.

The defendant also excepted to that part of the charge

which left it to the jury to determine wiiether the conversa-

tion between the prosecutrix and her father, after he discov-

ered her pregnancy, in which, in substance, she stated that the

defendant was the father of the child, was a circumstance of

corroboration to prove his carnal connection with her, and

that he was the father of the child.

This instruction from the court left the jury at liberty to

find corroboration of the girl's statement, under oath, in what

she said when she was not under oath.

The conversation was in the absence of the defendant, and

could not have been admitted as competent evidence on the

part of the state ; it came into the case on cross-examination

by the defendant's counsel.

If such conversation had such probative force that it could

be relied upon as corroboration, in a legal sense, in the trial

of an indictment for perjury, it would most emphatically con-

demn the admitted rule of evidence which excludes such tes-

timony if offered by ti)e state.
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In what the jury found the needed support of the girl's

story does not appear. As the case was left to them, the ver-

dict might have been based exclusively on the circumstance

alluded to in either of these exceptions.

In these respects there was error in the charge.

If it be said that this interpretation of the statute will

render it difficult to convict, the answer is that the framer of

the act did not insert this clause as to corroboration for the

purpose of making conviction easy.

A further question is raised by the plaintiff in error as to a

matter appearing upon the record.

After verdict was rendered, tlie Quarter Sessions, before

which the defendant was tried, failed to pronounce judgment^

owing to a division of the judges in the exercise of their dis-

cretion as to the measure of punishment. Thereupon a writ

of certiorari was issued out of the Supreme Court on the ap-

plication of the prosecutor of the pleas, and the record was

certified into the Supreme Court and judgment there given.

It is insisted that a writ of certiorari cannot be awarded at

the instance of the attorney-general, and that the Supreme

Court had no power to pass judgment upon the defendant.

All that can be reviewed here is the question of power. We
cannot consider whether the Supreme Court, in the exercise

of a wise discretion, should have sent the case back to the

Sessions to impose the judgment of the law.

That the King's Bench claimed the right to certify from the

inferior tribunal, a conviction before judgment, at the instance

of the crown, is shown by some of the early cases.

In Regina v. Potter, 2 Ld. Raym. 938, Lord Holt says the

right is without question, and he refers to an instance in

which the writ was awarded in the time of Chief Justice

.Scroggs, to the end that the King's Bench might give judg-

ment for the greater example.

In Rex V. Gioynne, Burr. 752, there was no question made

as to the right to issue the writ ; the subsequent granting of

the procedendo was a matter of discretion.

King V. Inhabitants of Oxford, 13 East 411, was the
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refusal of the writ o? certiorari for the purpose of determining

in the King's Bench whether a new trial should be granted

in the court below on the ground that the verdict was against

the evidence.

In King v. Jackson, 6 Term JR. 145, Lord Kenyon did not

deny the power of the court, but thought the practice ought

not to be encouraged.

In this state the power of the Supreme Court was recog-

nized as early as the case of State v. Hunt, Coxe 287, where

au indictment against the defendant for assault and battery

was certified from the Hunterdon Sessions into the Supreme

Court on application of the attorney-general. The power of

the court was challenged, and it does not appear by the report

of the case what disposition was made of the indictment. A
reference, however, to the minutes of the court, will show that

process was issued to bring the defendant into court, and that

the court ordered the proceedings in the Sessions had after

certiorari issued, to be set aside, and that the defendant be

charged on the indictment, whereupon he was sentenced to

pay a fine of $30, and stand committe<l until the fine and fees

were paid. See Minutes of September Term, 1795; Minutes

of May Term, 1796, p. 79.

In State v. Webster, 5 Halst. 293, an indictment had been

quashed in the Quarter Sessions for insufficiency, whereupon

the attorney for the state certified the indictment into the

Supreme Court to review the action of the Sessions. Tlie

Supreme Court sustained the ruling of the Sessions, saying,

however, that no opinion was expressed as to the propriety of

bringing the case uj) by certioinri.

I think that by this expression, the court intended to inti-

mate that there might be a distinction between cases where

judgment had been passed in the court below and where the

case had not proceeded to judgment in the inferior tribunal.

In the former case, a writ of error might be the appropriate

remedy.

That this distinction was supposed to prevail in the practice

of the court may be inferred from the fact that in the case
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cited from Coxe, the court ordered the return to the certiorari

to be amended so as to show whether it was awarded before

judgment was rendered in the court below. 3Iinutes of Sup.

Ct., April Term, 1796.

Since the case in Coxe, the power of the Supreme Court to

award the writ at the instance of the attorney-general, before

judgment below, has, so far as my information extends, never

been denied.

In my opinion, the Supreme Court had the power to pass

judgment upon the defendant.

For the reasons before stated the judgment should be

reversed and a new trial ordered.

For affirmance—Whitaker—1.

For reversal—The Chancellor, Chief Justice, Depue,

Van Syckel, Cole, Dodd, Green, Lathrop—8.

MILLVILLE mutual MAEINE AND FIRE INSURANCE
COMPANY V. MECHANICS' AND WORKINGMEN'S BUILD-

ING AND LOAN ASSOCIATION.

1. One Heminway wrote for the assured, and delivered to him, a policy

of insurance, upon which was endorsed " D. C. Heminway, agent."

2. The policy contained no limitation upon the agent's authority, and no

intimation was given to the insured of the existence of any restric-

tion. Held—
1. That M. is to be regarded as the general agent of the company so

far as to bind it for any act by him done within the apparent range

of his employment.

2. The policy-holder cannot be affected by any limitation existing

upon the agent's authority, not communicated to him.

3. The agent had power, on behalf of the company, to receive notice

of sale and conveyance of the property insured, to waive the condition

of the policy and assent to the alienation.

4. If the agent used such language to the assured as reasonably led

him to believe that the life of his policy would be secure without any
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further act on his part, the defendant company cannot take advantage
of an omission on liis part thereby induced, to work a forfeiture of the

contract of insurance

In error.

For the plaintiflF in error, James H. Nixon.

For the defendant in error, John F. Joline.

The opinion of the court was delivered by

Van Syckel, J. The plaintiff held the policy of insur-

ance in this case as collateral security for a mortgage debt, and

instituted this suit to recover loss by fire. The proj)erty was

insured in the name of George H. Stinson, the then owner.

After the assignment of the policy to the plaintiff, Stinson

decided to convey the property to his wife, and to effect his

purpose made a conveyance of the premises to Winslow Bey-

nor, who thereupon conveyed to the wife.

The defence is that this conveyance was made without the

consent or approval of the defendant company, and without

any assignment of the policy approved and consented to by

the defendant within thirty days after the alienation, or at any

time.

It is conceded that by the express terms of the policy a

change in the title of the insured premises, without the consent

of the insurer, makes the policy void.

The question in the case is, whether notice of alienation was

given to the company, and whether they assented to it, or

waived the condition of the policy in this respect.

The case turns upon the authority with which the com-

pany's agent shall be held to be invested.

A special agency strictly exists where authority is given to

do a single act or designated specific acts.

A general agency arises where there is a grant of power to

do all acts connected with a particular branch of business, or

a general authority in regard to a particular transaction.



654 COURT OF ERRORS AND APPEALS.

Fire Insurance Co. v. Building Association.

A general authority may arise from a general employment

in a specific capacity.

The rule is well stated in Story on Agency, § 19, thus:

" On the other hand (although this is not the ordinary com-

mercial sense) a person is sometimes said to be a special agent,

whose authority, although it extends to do acts generally in a

particular business or employment, is yet qualified and re-

strained by limitations, conditions and instructions of a special

nature. In such a case the agent is deemed, as to persons

dealing with him in ignorance of such special limitations, to

be a general agent ; although as between himself and his prin-

cipal, he may be deemed a special agent. In short, the true

distinction (as generally recognized) between a general and

special agent (or, as he is sometimes called, a particular agent,)

is this : a general agency does not import an unqualified au-

thority, but that which is derived from a multitude of in-

stances, or in the general course of an employment or busi-

ness; whereas a special agency is confined to an individual

transaction."

Such general authority enables the agent to bind the prin-

cipal, without orders, in dealing with those who, acting in

good faith, have no notice of the want of lawful power in the

agent.

One who entrusts authority to another is bound by all that

is done by the agent within the scope of his apparent power,

and cannot screen himself from the consequences thereof upon

the ground that no authority was given to do the particular

act.

If a person is in fact, or apparently, a general agent of the

company, he stands in the place of the company to the assured,

and in Ihe absence of any limitation of his power made known

to the assured, any act done by him within the apparent range

of his employment, before or after the contract is entered into,

is binding on the principal.

Mr. Wood, in his work on Fire Insurance, § 392, forci-

bly remarks

:

" It would be disastrous to commercial, as well as other
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interests, if a person, by acting tlirough the agency of another,

could shield himself from liability for such person's acts, ad

libitum. Fortunately no such rule exists, and he who entrusts

authority to another, in whatever department of business, is

bound by all that is done by his agent within the scope of

his apparent power, and cannot screen himself from the con-

sequences thereof upon the ground that no authority, in fact,

was given him to do the particular act, unless the act was

clearly in excess of his apparent authority, or was done under

such circumstances as put the person dealing with him upon

inquiry as to the agent's real authority."

The diversity in the cases, which it will be futile to attempt

to reconcile, arises not in the comprehension of what is the

true rule, but from the application of it to particular circum-

stances.

In this case, D. C. Heminway, who was the company's

agent at Newfield, in this state, wrote the policy and delivered

it to Stinson.

Upon the policy, when delivered, was this endorsement:

"D. C. Heminway, agent," the word "agent" being printed

on the form.

The policy itself contained no notice that there was any

limitation upon the power of the agent, and there was no

evidence to charge the insured with knowledge of any restric-

tion.

Under such circumstances, with what authority will the law

presume the agent was invested ?

The true answer to this inquiry will correctly solve this

controversy.

He must either be treated as a special agent, or as a general

agent, in the sense in which that term has hereinbefore been

defined.

There is no middle ground to stand upon. If it is deemed

to be a special agency, then it was the duty of the insured to

acquaint himself with the limitations by which the power of

the asent was circumscribed, before he dealt with him. This

would render insurance through an agency wholly delusive,
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and prove a mere snare to the unwary ; for even the right to

deliver the policy might be hampered with secret instructions*

The company said to the insured, " this is my agent, you may
deal with him as such," not intimating that there was any^

qualification of or restraint upon his power. Being held out

as an agent, without the expression of any limitation, public-

policy and good faith unite in requiring that general authority

shall be ascribed to him as the defendant's representative.

In Insurance Company v. Wilkinson, 13 Wall. 234, Mr*

Justice Miller says, in speaking of insurance agents :

" The agents are stimulated by letters and instructions to

activity in procuring contracts, and the party who in this

manner is induced to take out a policy, rarely sees or knows

anything about the company or its officers by whom it is

issued, but looks to and relies upon the agent, who has per-

suaded him to effect insurance, as the full and complete repre-

sentative of the company, in all that is said or done in making

the contract. Has he not a right so to regard him ? The

powers of the agent are, prima facie, co-extensive with the

business entrusted to his care, and will not be narrowed by

limitations not communicated to the person with whom he

deals."

That the authority of the agent will be assumed to be gen-

eral in all matters relating to the effecting of the insurance

was maintained by Justice Sharswood, in Mentz v. Lancaster

Fire Ins. Co., 79 Fenna. St. 476, a case which is cited with

approbation by Chancellor Runyon, in Combs v. Shrewsbury^

Ins. Co., 7 Stew. 403.

This is simply another form of expressing the idea that

an agent shall be presumed to have the power with which

he Is apparently clothed ; that the principal shall not be per-

mitted to say to the public in a general way, without any

qualification, "this is my agent," and at the same time

charge one who, at a remote point, deals with him in that

capacity, with the duty of first ascertaining the precise limit.

of his authority.
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In Merserau v. Phcenix Mutual Life Ins. Co., Q6 N. Y. 274,

Justice Allen says

:

" The rule is well expressed in Insurance Company v. Wilk-

inson, 13 Wall. 222, and Miller v. Phoenix Ins. Co., 27 Iowa

203. Insurance companies doing business by agencies at a

distance from their principal place of business are responsible

for the acts of the agent, within the general scope of the busi-

ness entrusted to his care, and no limitations of his authority,

will be binding on parties with whom he deals, which are not

brought to their knowledge. It is upon and within this gen-

eral principle that insurance companies have been held bound

by the acts of their agents in dispensing with or varying the

terras and conditions of their policies of insurance."

In that case the authority of the agent was held to be cir-

cumscribed, only because the policy itself contained an express

limitation of his power.

That, in the view of this court, the power will be regarded

as general, in the absence of express limitations in the policy,

or of notice to the assured of the existence of a restriction, may
be inferred from the case of Catoir v. American Ins. Co., 4

Vroom 487. There, Mr. Justice Bedle, in delivering the

opinion of the court, denied the right of the agent to dispense

with a condition in the policy exclusively, for the reason that

the policy contained an express limitation of authority.

Heminway must, therefore, be considered the general agent

of the defendant company, invested with the right to exercise

a power commensurate with the business apparently entrusted

to his care.

That such an agent may assent to alienation and waive con-

tions on behalf of an insurance company is established by

numerous authorities. Woodbury Savings Bank v. Charter

Oak Co., 31 Conn. 517 ; Dayton Ins. Co. v. Kelly, 24 Ohio St,

345; Goit v. National Ins. Co., 25 Barb. 189; Sheldon v.

Atlantic Ins. Co., 26 N. Y. 460 ; Bodine v. Exchange Fire

Ins. Co., 51 N. Y. 117; Merserau v. Phoenix Mut. Co., QQ

N. Y. 274; Durar v. Hudson County Mutual, 4 Zab. 171 ;

Vol. XIV. 2 t
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Shearman v. Niagara Ins. Co., 46 N. Y. 526 ; Wood on Fire

Ins., §§ 391, 393.

It was within tiie power of the agent in this case, under

the apparent authority entrusted to him, to waive the condi-

tions of the contract, to receive notice of the alienation and

assent to it on behalf of the principal.

The question remain? wh her there was evidence from

which the jury might lawfully find such waiver.

Heminway testified that inqr.iry was made whether it was

not necessary to notify tiie company of the change in the title,

and Stinson then asked h.im if he would attend to the busi-

uess and he said he would attend to it, and it would be all

right.

The conveyance of the property to the wife had been pre-

viously executed under the direction of Heminway.

Another witness tesiified, thai after the transfer of title,

Stinson asked Heminway if he was the agent of the company,

and he replied that he was. Stinson then asked him if he

would notify the company of the transfer, and he said, " I

will attend to it, and it will be all right."

Heminway having power not only to receive notice of

alienation, but also to waive the condition of the policy on

behalf of the company, this conversation must be treated 'as if

it had been addressed by the insured to the board of directors,

and the replies of the agent, as the replies of the directors to

the insured. In this aspect of the case it is manifest that the

insured was justified in drawing the inference that nothing

more was necessary to be don^^ on lis part to continue the life

of the policy.

Until notice was given to him to do some further act, he

had a right to rest securely upon *he agent's assurance. The

company cannot ibus lull their policy-holder into a false

security, and take advantage of an omission on his part

thereby induced, to work a forfeiture of their contract.

The trial judge submitted the case to the jury with proper

instructions upon these questions of law.

The judgment below should be affirmed.
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For affirmance—The Chancellor, Chief Justice,

Depue, Dixon, Knapp, Scudder, Van Syckel, Clem-
ent, Cole, Dodd, Green—11.

For reversal—Magie, Reed, Whitaker—3.

JOHN H. DAYTON ET AL. v. ABRAHAM WAENE.

1. Where a private agent does not attempt, in a sealed instrument, to

bind his principal, and, in terms, imposes the obligation on himself,

the rule is that he incurs by such act a personal liability, although he

describes himself as agent.

2. The obligatory clause of a bond bound, the defendants, trustees, &c., of

a church, their successors and assigns, to pay to the plaintiff a certain

sum, to which payment the obligors bound tliemselves, and each of

them, their heirs, executors and administrators, jointly and severally,

the condition being that said obligors, " trustees as aforesaid, their

successors and assigns," should pay, &c. Held, that this was the per-

sonal bond of the individuals named, and not of the corporation.

On error to the Supreme Court.

The action below was brought upon a bond, of which the

following is a true copy :

" Know all men by these presents, that we, Timothy Wood,

John H. Dayton, Enoch R. Hardy, William H. Lamberson

and Hezekiah Warne, trustees of the Methodist Episcopal

Church of Jacksonville, their successors and assigns, all of the

county of Middlesex, and State of New Jersey, are held and

firmly bound unto Abraham Warne, of the same place, in the

sum of sixteen hundred dollars, lawful money of the United

States of America, to be paid to the said Abraham Warne, or

to his certain attorney, executors, administrators or assigns,

for which payment well and truly to be made, we bind our-

selves our and each of our heirs, executors, administrators,

jointly and severally firmly by these presents.
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" Sealed with our seals and dated the first day of February,

in the year of our Lord one thousand eight hundred and six-

ty-nine.

" The condition of this obligation is such that if the above-

bounden Timothy Wood, John H. Dayton, Enoch R. Hardy,

William H. Lamberson and Hezekiah Warne, trustees as

aforesaid, their successors and assigns, or any of them, shall

and do well and truly pay or cause to be paid unto the above-

mentioned Abraham Warne, or to his certain attorney, execu-

tors, administrators or assigns, the just and full sum of eight

hundred dollars lawful money aforesaid, in one year from the

date hereof, with interest for the same at the rate of seven per

cent, per annum from the date hereof, without any fraud or

other delay, then this obligation to be void, or else to be and

remain in full force and virtue.

" Sealed and delivered in the presence of

(Signed) " Timothy Wood. [l. s.j

" John H. Dayton. [l. s.}

" Enoch R. Hardy. [l. s.]

"Wm. H. Lamberson. [l. s.]

"Hezekiah Warne." [l. s.]

For the plaintijBT in error, A. V. Sohenck.

For the defendant in error, Woodbridge Strong.

The opinion of the court was delivered by

Beasley, Chief Justice. This is a plain case. The
single question put in debate is whether the bond in suit is

the deed of the plaintiffs in error. Taken in its terms, this

instrument does not, even by the faintest hint, purport to bind

the corporation of which the defendants were trustees. They

bind themselves, their heirs, executors and administrators,

jointly and severally, and they sign and seal the paper as in-

dividuals. They describe themselves as trustees, and in a

rude form, say they bind their successors and assigns. But
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how does this conflict with the personal obligation which, in

express words, they put upon themselves ? Even though they

occupy the office of trustees, they have still the capacity

to contract as unofficial persons, and binding themselves

as individuals they may still wish to bind their successors.

Looking at this instrument, another tiling is also certain, that

it is not the obligation of the corporation ; if the defendants

are not bound, the bond is a nullity.

If it were proper, which I think it is not, to settle this

question in accordance with what the parties to it intended, I

should have no doubt as to the responsibility of the defend-

ants, for the conventional language is entirely unambiguous

and leads to that result. But the case, I think, should be

regarded as standing in a class which does not belong to the

field of controversy. When a private agent does not attempt,

in a sealed instrument, to bind his principal, and, in terms,

imposes the obligation on himself, I regard the rule as en-

tirely settled that he incurs by such act a personal liability.

Chief Justice Gibson, in HopJcins v. Mehaffey, 11 Serg. & R.

126, says that such is the legal result and such agent is

liable on his express covenant, although he describe himself as

contracting for- and on behalf of his principal. That this is

•the Englisli rule appears to be evidenced by a uniform train

of decisions beginning with Combes' Case reported by Lord

Coke, 9 Rep. 75, down to the recent case of Furnivall v. Coombes,

5 Man. & Gr. 736. This last case is strikingly indicative of

the strength of the rule above asserted, and is closely in point

with respect to the language creating the personal obligation.

The indenture in that case related to the doing of repairs on a

parish church, and the defendants covenanted " for themselves

and for their successors, church wardens and overseers of the

said parish, and their assigns." After this covenant thus ex-

pressed, there was a proviso to the effect that nothing in this in-

strument should be construed as imposing any personal coven-

ant or obligation upon the persons executing ; but the court

held that as a personal obligation was clearly created in the

obligatory part of the bond, the proviso was void on the
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ground of repugnancy, and held the defendants individually

liable. The great bulk of the decisions in tliis country rest

on this same ground. Many of them will be found collected

in 1 Am. L. C. 608, in note to the case of Elwell v. Shaw^

Thomp. Liability of Officers and Agents 100 ; see, also, Sheldon

V. JDunlap, 1 Harr. 245; Den v. Hay, 1 Zab. 174 ; Brown ads^

Combs, 5 Butcher 36.

The judgment should be affirmed.

For affirmance—The Chancellor, Chief Justice^

Depue, Dixon, Knapp, Magie, Parker, Reed, Van
Syckel, Clement, Cole, Dodd, Green—13.

For reversal—None.

STATE, JACOB WEART, EXECUTOR, PLAINTIFF IN ERROR^

V. MAYOR AND ALDERMEN OF JERSEY CITY, DEFEND-
ANTS IN ERROR.

When a certiorari has been dismissed by the Supreme Court on the

ground that in consequence of the laches of the prosecutor it had beea

improvidently granted, a writ of error will not lie from such order of

dismissal.

On motion to dismiss writ of error.

For the plaintiff in error, Jacob Weart and B. Gummere.

For the defendant in error, A. L. McDermoU.

The opinion of the court was delivered by

Beasley, Chief Justice. The writ of error in this case

brings before this court an order of the Supreme Court dis-

missing a certiorari, on the ground that such writ had been
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improvidently granted, there having been laches on the part

of the prosecutor in applying for such writ.

Such an order is not reviewable in this court. The writ in

this case had been grantel at chambers, and when the matter

came on for argument, tiie Supreme Court refused to decide

the questions involved, on the ground that, under the circum-

stances, tlie writ ought not to have been allowed, and accord-

ingly dismissed the proceedings.

The only difference between the case thus presented to this

court and that of State v. Wood, 3 Zab. 560, and decided in

this court, is in the feature that in that case, on an application

to the Supreme Court for the allowance of the certiorari, the

court refused its allocatur, while in the present instance that

court dismissed the writ after it had been allowed by a justice.

The reason for the refusal to allow the writ in that case and

of its dismissal in this, was the same, that is, the omission of

the prosecutor to apply for it opportunely. The fffect of each

order on the rights of the prosecutor was identical. It would

be singular, therefore, if the one order could be the subject of

a writ of error, and the other could not be such. In the case

cited from the report of Zabriskie, it was decided by this court

that the order refusing the awarding of the certiorar'i was an

order resting in discretion, and therefore could not be reviewed

by this court. Thus far the matter is res adjudicata. Is

the present order of dismissal, in point of law, of a different

species ?

In my judgment there is no more ground for alleging that

the act of dismissing the certiorari in view of the laches of the

prosecutor in his application for the writ, is not an act of dis-

cretion, than there is for saying that the refusal of the writ

for the same cause, is not such act. In each case nothing is

done but the expression of an opinion that the applicant can-

not have a hearing ; that being the entire scope of the discre-

tion, whether made on the application for the remedy, or on

its dismissal. When the court reviews the act of awarding

the writ, it does so upon the principle of discretion, and upon

no settled rule of law. Upon referring to the case above cited
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of State V. Wood, it will be perceived that all the reasoning

which led to the conclusion that the refusal of the writ was

discretionary, and therefore not the subject of a writ of error,

will apply, with its full force, to the present proceeding. The

distinction there is accurately drawn between a judgment rest-

ing in fixed legal rules, and one that can be regulated by no

other standard but the sound judgment of the court. If this

court should attempt to revise the action of the court below in

this case, it is evident that it could find no criterion by which

to measure the propriety of such action, except the standard

of its own judgment. It might, indeed, declare that, in its

opinion, the Supreme Court erred in judgment, but it could

not declare that any principle of law had been violated.

Let the writ of error be dismissed.

For dismissal—The Chancellor, Chief Justice, Ma-
GiE, Parker, Van Syckel, Cole, Dodd, Green, La-

THROP—9.

Against—DixoN, Clement, Whitaker—3.

MAYOR, &c., OF JERSEY CITY, PLAINTIFFS IN ERROR, v.

THOMAS G. CARSON, DEFENDANT IN ERROR.

On the assumption that the first section of the act relating to assessments,

(Bev., p. 1359,) does not give authority to the designated municipal

officers to set aside an assessment made upon the property not butting

on the street im|)roved, it follows that the second section of such act

confers such authority.

On error to the Supreme Court.

This suit was brought to recover the difference between the

amount paid by the defendant in error, on an assessment for
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improvements, and the sum re-assessed upon his property, the

former assessment having been set aside.

For the plaintiff in error, A. L. McDermott and L. Abbett.

For the defendant in error, A. S. Jackson.

The opinion of the court was delivered by

Beasley, Chief Justice. The exception to the judg-

ment brought here by this writ of error arises out of these

facts. The property of the plaintiff below, for which he was

assessed, did not abut upon the street improved, but was situa-

ted upon a side street. The assessment thus made having

been imposed by virtue of a provision of the charter of Jersey

City, which was not in harmony with the legal rule, was set

aside by the board of finance, and a re-assessment made. The

contention before this court was that tliis abrogation of the

first assessment was unauthorized, and therefore void. The

question thus raised has reference to the proper construction

of the several provisions in the act entitled " A further act in

relation to assessments in cities." Hev., p. 1357. With ref-

erence to this law, in the brief of counsel, it is said, " the city

claims that under said act the board of finance had no power

to set aside the original assessments, or make new ones in any

case (other than for the laying of sidewalks), except where the

costs, damages and expenses of the improvement have been

assessed wholly upon the line of such improvement, or wliolly

upon the owners of the lands along such line." As the plain-

tiff's lands abutted on a side street, and not upon the street

improved, it was argued that the city authorities were not em-

powered to vacate the assessment in question. If the only

power conferred on these officials were that embraced in the

first section of the act referred to, this position would, perhaps,

be tenable, for such section gives this power of vacation only

when the damages, &c., " have been assessed wholly upon the

line of such improvement, or wholly upon the owners of the

lands along such line." Whether this statutory expression
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" upon the line of such improvement," has not a broader

signification than that assigned to it in the briefs of counsel,

which hold it to be synonymous with the expression, "street

improved," it seems unnecessary, in this instance, to inquire,

because, granting that the authority in question is not con-

ferred, it necessarily follows, and by reason of such interpre-

tation, that it is given by the next section. This latter pro-

vision expressly declares that all the assessments, except such

as are embraced in the section above referred to, may be set

aside. Its language is, "that any assessment for any im-

provement, other than for the laying of sidewalks, or such as

are mentioned in the first section of this act," &c., may be

vacated and set aside, and a re-assessment made, &c. The

consequence is, that if this board of finance did not acquire

the requisite authority to do the act in dispute, by force of

the first of these sections, it is clear that such authority was

possessed by it under such second section. This being the

only question presented in the case, the judgment should be

affirmed.

No opinion as to the proper construction of these legislative

provisions was intended to be expressed in the case of Mayor,

&c., of Jersey City v. Green, 13 Vroom 629.*

For affirmance—The Chancellor, Chief Justice^

Dixon, Magie, Parker, Reed, Scudder, Van Syckel,

Clement, Cole, Dodd, Green, Whitaker—13.

For reversal—None.

* Note.—In referring to this case in 13 Vroom, it is well to say that in

that part of the opinion which relates to the statute of limitations, there is

an important omission. Instead of stating the right of action to accrue

upon the vacation of the assessment, it sliould read after such " vacation

and upon re-assessment made." M. B.
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JAMES LOFTUS, PLAINTIFF IN EREOR, v. ADAM FRAZ, DE-

FENDANT IN ERROR.

1. Where an order for a warrant made by a justice of the peace fails to

state the atnount for which tlie warrant is to be issued, and the cotein-

poraneous order for bail endorsed by tiie justice on the warrant sup-

plied the omission, tlie two together will be a substantial compliance

with the provision of the statute.

2. No action will lie against a judge acting in a judicial capacity, for

any errors which he may commit, in a matter within his jurisdiction.

In error to Passaic Circuit Court.

For the plaintiif in error, R. I. Hopper.

For the defendant in error, E. Stevenson.

The opinion of the court was delivered by

The Chancellor. The subject presented for consider-

ation is whether Loftus, the plaintiff in error, is liable to

respond in damages to Fraz, the defendant in error, for the

'iuiprisontuent of the latter under a warrant and execution

against the body, respectively issued by the former as a jus-

tice of the peace in the court for the trial of small causes in

an action for debt. The facts are as follows : One Lang
presented to Loftus an affidavit, in which he swore that Fraz

owed him a debt on contract, the character and amount of

which he specified, and that Fraz had made a certain promise

of payment, which he had only partially performed, and that

he " falsely and fraudulently deceived the defendaut, and

falsely and fraudulently contracted the debt and incurred the

obligation respecting which the suit was brought." On that

affidavit he demanded a warrant, and the justice thereupon

made an order, in which, after stating that the affidavit was^

proof to his satisfaction that Fraz was indebted to Lang, and
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that the debt was fraudulently contracted by Fraz, he ordered

and adjudged that a warrant issue for and against the body

of Fraz, and that he be held to bail to Lang. The order did

not adjudge what was the amount of the debt, nor state in

what sum Fraz was to be held to bail. On the making of

the order the justice issued a warrant in pursuance of it, in a

plea of debt for $18.80, the amount sworn to, with legal in-

terest thereon. He endorsed on the writ an order signed by

himself, that the defendant be held to bail to the plaintiff in

the sum of $2L30, which was the amount of the debt and

costs. Fraz, on being brought into court on the warrant,

entered into recognizance to appear for trial, and on the day

fixed appeared, and according to the entry in the justice's

docket, moved to dismiss the cause on the ground that the

affidavit showed no fraud. The motion was denied, and the

trial proceeded. The justice gave judgment for the plaintiff.

The plaintiff thereupon demanded an execution against the

body, and the justice issued one accordingly, under which

Fraz was taken into custody and confined in jail. He brought

suit for damages for false imprisonment against the justice in

the Passaic Circuit Court. On the trial the judge ruled that

the justice had no jurisdiction to issue the warrant, inasmuch

as the order did not specify the sum ; and he also held that

the justice had no jurisdiction to issue the execution, in-

asmuch as it did not appear that a warrant had issued on

an order made in accordance with the fourteenth section of

the justice's court act, and that the justice was liable to Fraz

in damages for tiie imprisonment under both writs.

The section just referred to provides that upon proof of

the requisites to authorize the issuing of a warrant, the justice

shall make and subscribe an order that a warrant issue against

the defendant for such amount as such proof shall justify

and require ; and that before the warrant shall issue, the

order and affidavit or affidavits upon which the order is

founded, shall be filed by the justice. The order for the

warrant in this case did not indeed state the amount for which

the warrant was to be issued, but the contemporaneous order
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for bail endorsed by the justice on the warrant supplied the

omission, and the two together were a substantial compliance

with the provision of the statute. Moreover, it may be re-

marked, Fraz had a right to have the merits of the order ad-

judicated upon before the trial by a Supreme Court judge,

the law judge of the Court of Common Pleas of the county,

or a Supreme Court commissioner, bat he did not see fit to

avail himself of the privilege. When he appeared in the action,

while lie objected to the proceedings on the ground that the

affidavit proved no fraud, he made no objection on the ground

of defect in the order. The justice, after the judgment,

issued the execution under the provisions of the forty-seventh

section of the act which authorizes the issuing of such an ex-

ecution where a warrant in the nature of a capias ad res-

pondendum, lias issued upon an order made in accordance with

the provisions of the fourteenth section, and such order has

not been set aside, or if set aside, has been subsequently ap-

proved by a justice of the Supreme Court. Obviously, if

the order for the warrant was a substantial compliance with

the act, the issuing of the execution against the body was not

unauthorized, and the ruling of the Circuit Court was there-

fore erroneous, irrespective of the right of the justice to im-

munity, even if the imputed error had in fact existed. But

conceding that there were such errors, he was not liable to

respond personally for the act in question. It is an estab-

lished principle, absolutely necessary to the proper discharge

of the judicial functions, that no action will lie against a

judge acting in a judicial capacity, for any errors which he

may commit, in a matter within his jurisdiction. That the

justice in this case acted judicially is not to be denied, and

it is equally clear that he acted within his jurisdiction. The

statute gave him jurisdiction of the subject matter, which was

the determination of the question whether the defendant

should be brought into court to answer the plaintiff's suit by

process in the nature of a capias ad respondendum. His

jurisdiction manifestly in nowise depended on the sufficiency

of his order. That was the evidence of his adjudication.
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When the affidavit was presented to hiiu it was clearly his

judicial duty, made so by the statute, to decide whether the

facts therein stated authorized tlie issuing of a warrant. He
might have adjudged that they did not, but he adjudged that

they did. For an error in judgment in either case he would

nut be amenable to an action. Having adjudged that the

plamtiff was entitled to the warrant, it became his duty to

make the order; and, having made it, to determine whether

it authorized the issuing of the writ, and if so, to issue the

j;rocess. In all this he acted judicially in a matter in which

he had jurisdiction. It is equally obvious that when the de-

mand for an execution against the body was made, he was

bound to decide whether the writ should issue or not. For

his decision, if erroneous, in any of these matters, he is not

answerable to the defendant. The judgment of the Circuit

Court should be reversed.

For affirmance—None.

For reversal—The Chancellor, Chief Justice, Depue,

Knapp, Magie, Parker, Reed, Scudder, Van Syckel,

CJlement, Cole, Dodd, Green—13.

AMOS CLARK, Jr., PLAINTIFF IN ERROR, v. FIRE DE-

PARTMENT OF THE CITY OF ELIZABETH, DEFENDANT
IN ERROR.

In error to the Supreme Court. For opinion of the Su-

preme Court, see ante p. 172.

For the plaintiff in error, W, P. Wilson.

For the defendant in error, P. H. Gilhooly.
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Harriott v. Mayor and Common Council of Newark.

The Chancellor. I am of opinion that the judgment

of tlie court below should be affirmed for the reasons given

by the court below

For affirmance—The Chancellor, Chief Justice, De-
PUE, Dixon, Knapp, Reed, Scudder, Clement, Cole,

DoDD, Green, Whitaker—12.

For reversal—None.

STATE, REUBEN F. HARRIOTT PROSECUTOR, PLAINTIFF IN
ERROR, V. MAYOR AND COMMON COUNCIL OF THE
CITY OF NEWARK, DEFENDANTS IN ERROR.

In error to the Supreme Court.

For the plaintiff in error, C. Borcherling.

For the defendants in error, H. Young,

The Chancellor. There is no error in the judgment

of the Supreme Court, and it should be affirmed, for the rea-

sons given by that court.

For affirmance—The Chancellor, Chief Justice,

Knapp, Magie, Parker, Scudder, Van Syckel, Clem-
ent, Cole, Dodd, Green—11.

For reversal—None.
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BENJAMIN NOYES, PLAINTIFF IN EKKOE, v. STATE, DE-

FENDANT IN ERKOK.

Error to the Supreme Court. For opinion of the Supreme

Court, see 12 V7-oom 418.

For the plaintiff in error, A. Q. Keasbey and C. Parker.

For the defendant in error, J. P. Stockton, Attorney-Gen-

eral.

The Chancellor. The judgment below should be af-

firmed, for the reasons given by the Supreme Court.

For affirmance—The Chancellor, Knapp, Reed,

ScuDDER, Clement, Cole, Dodd, Green, Lathrop^
Whitaker—10.

For reversal—None.
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ACTIONS,
I

1. The declaration in assumpsit al-

leged that defendant made a parol

unwritten agreement with a former
owner of plaintiff's mill, to erect

on his own land a dam and make a
certain aqueduct, and to keep up,

perpetually, tiie same, assigning as

a breach the not keeping up such
dam. Held, that an action at law
would not lie on such a contract.

Banghart v. Flummerfelt, 28

2. If the court in which the prosecu-

tion is made has no jurisdiction of

the complaint, and the want of jur-

isdiction is the sole gravamen of

the suit, trespass for false impris-

onment is the prop'^r action. If

the prosecution be malicious and
unfounded, and be instituted in a
court having no jurisdiction, the
party injured may sue either in

case, making the malice and want
of probable cause the gravamen of

his complaint, or in trespass, found-
ing his action on the want of juris-

diction in the court. If the court

had jurisdiction, and the process

was regular, trespass will not lie,

however malicious the conduct of

the defendant may have been in

setting the prosecution on foot ; and
the only sustainable action under
such circumstances is case for the
malicious motive and want of prob-

able cause in promoting the prose-

cution. Apgar v. Woohton, 57

3. An action will lie against an ad-

ministrator pendente lite, to recover
for services rendered to the dece-

dent in his lifetime. Benson v.

Wolf. 78

4. Where a township collector, at the
request of a person assessed for

Vol. XIV. 2 u

taxes, assumed the payment of the
same, gave his official receipt and
charged himself with the tax as

paid to him, and on retiring from
office settled with the township
upon the basis of having this

money in the township treasury,

and paid over to the township the
balance due to it in his accounting—Held, that he was entitled to re-

cover such moneys in an action for

money paid for the use of such per-

son on his request. Yoj'k v. Janes,

332

, An amendment within the power
of the court to allow, is not the be-

ginning of a new action, so as to

subject the suit to the operation of

the statute of limitations, which
was not a bar at the time of insti-

tuting the action. Guild, Ex.'r, v.

Parker, B^dr, 430

6. No action will lie against a judge
acting in a judicial capacity, for

any errors which he may commit,
in a matter within his jurisdiction.

Loflus V. Fraz, 607

ADVEESE POSSESSION.

See Pbescription.

AGENCY.

Where a private agent does not at-

tempt, in a sealed instrument, to

bind his principal, and, in terms,

imposes tiie obligation on himself,

the rule is that he incurs by such
act a personal liability, although
he describes himself as agent.

Dayton v. Wame, 659

See Insurance.

(673)
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AMENDMENTS.

See Actions, 5.

Mechanics' Lien.
Bonds, 4.

ANNUITIES.

See Legacies, 5.

ASSIGNEE.

See Costs.

ATTACHMENT.

1. A writ of attachment was tested
" the twenty-eighth of March, eigh

teen hundred and seventy .'

By the transcript it appeared that

the writ was issued March 28th,

1879. The erroneous statement of

the year was an oversight of the

justice in filling up a printed blank.

The mistake did no injury to the

defendant, and was curable by
amendment. An error which is

the result of an oversight of the

justice, which might have been

cured by amendment, and has

caused no injury, is no ground for

reversal. Wright v. Moran, 49

2. The transcript stated that the con-

stable returned the writ of attach-

ment as follows :
" March 29, 1879.

I return, &c." " Whereupon I ap-

pointed Friday, the 18th of April,

1879, to hear and determine the

cause." Held, that it sufficiently

appeared that the justice, upon the

return of the attachment, appointed

a day for the hearing of the cause.

lb.

3. The justice certified in his tran-

script that on the day of trial " iti

appeared in evidence that notices;

had been posted according to law."|

Held, it sufficiently appeared that

the plaintiff had proved to the sat-|

isfaction of the justice that he had
advertised the attachment in the

manner prescribed by the statute.

lb!

4. The act of March 12th, 1879,
{Pamph. i., ^. ll5,) entitled "An
act to increase the jurisdiction of
justices of the peace," which gives
justices of the peace jurisdiction in

suits where the debt, balance or
other matter in dispute does not
exceed, exclusive of costs, the sum
or value of $200, applies only to

the jurisdiction of justices of the
peace under the ac* constituting

courts for the trial of small causes.

Hev., p. 538. The jurisdicticu of
justices of the peace to issue attach-

ments is conferred by the sixty-

second section of the attachment
act, (Eev., p. 53,) and is limited by
that section to actions in which the
debt does not exceed the sum of

1100. lb.

5. A justice of the peace cannot issue

an attachment for a debt which ex-
ceeds the sum of $100. lb.

6. In a suit on a bond given under
the thirty-third section of the
Attachment act, to the sheriff on
an appearance by the defendant,
with the ordinary conditions, a
judgment of non pros., ordered in

the original suit, and subsequently
set aside, constitutes no defence.
Such judgment of nonsuit is in
itself no release of the sureties.

And that is so, although the order
contains express terms of release.

Stanley v. Chamberlain, 102

7. The court has no jurisdiction to

order such discharge. lb.

8. A residence or place of abode in

this state of a temporary or per-

manent character, at which a sum-
mons might lawfully be served, is

the condition on which process

of attachment cannot be issued.

If a debtor has not, at the tiir.e the
writ of attachment is issued, such
a place of abode that a summons
could be served at it, he is a non-
resident within t!ie meaning of the

statute, and may be proceeded
against by attachment. Baldwin

V. Flagg, 495

9. The residence of a wife may be in

one place or jurisdiction, and that
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of the husband in another place or

jurisdiction. But where the hus-

band and wife are living together

as members of one family, the res-

idence of the husband is consid-

ered in law as the residence of the

wife. lb

ATTOENEY-AT-LAW.

The rule which directs that every

applicant for examination for an
attorney's license, must first have
served a regular clerkship with

some practicing attorney for four

years, requires that the applicant

should, during that period, have
been actually engaged in assisting

the attorney whom he serves, in

his business and under his con-

trol. The rule is not complied
with by the mere study of law for

four years, coupled with the regis-

tering of the student's name in an
attorney's docket and occasional

visits to his office. Full, fair and
bona fide service as a regular as-

sistant is enjoined. In re John T.

Dunn, 359

BANKS.

See Taxes, 19, 20, 21, 22.

BASTARDY.

1. Under the bastardy act approved
March 27th, 1874, {Eev., p. 70,)

when the person charged with be-

ing the father of a bastard is ac-

quitted by the jury before the jus-

tices, but convicted in the Quarter
Sessions on appeal, the Court of

Quarter Sessions is authorized and
required to make an order of filia-

tion and maintenance against him.
Oierseer v. Pickel, 355

2. A stay of proceedings in a bas-

tardy case, until costs of former
proceedings against the defendant,

in behalf of the same township
and in respect to the same child,

are paid, may rightfully begranted
;

but a refusal to stay in such a case,

not shown to be of any substantial

injury to defendant in the cause, is

not such an adjudication as is re-

viewable on certiorari. Leconey v.

Overseer, 406

. That there was in fact a prior or-

der of filiation against defendant,
in behalf of the same township,
respecting the same child, will not
justify the reversal of the order of

filiation now brought up, unless it

appears that the bar of the prior

order was set up in the court be-

low, and that there was an adjudi-

cation thereon. lb.

BILLS AND NOTES.

1. To hold a third party who irregu-

larly endorses a promissory note

as joint maker, he must have par-

ticipated in the creation of the
note or shared in the consideration

for which it was given. Haydon v.

Wilson, 128

2. Endorsing the note before the

payee imports only the contract of

second endorsee. lb.

3. Where the undertaking of a third

party is to further secure the pay-
ment of a debt alieady created be-

tween the regular parties to the

note, it is a collateral contract,

within the statute of frauds, re-

quiring a writing to prove, and a
consideration to support it. lb.

i Such an endorsement is not in

itself authority to the holder of

the note to write over it a contract

of guaranty. lb.

5. A guaranty is not negotiable, nor

does it become so by being en-

dorsed ujjon negotiable paper, the

payment of which it is designed to

secure. lb.

S. An accommodation endorser- can-

not set up, in a suit against him
by his endorsee, that there was an
agreement between them at the

time of putting their names on

the paper that such endorsement
should constitute a joint, and not a

successive liability. Johnson v.

Ramsey, 279

7. The case of Johnson v. Martinna is

to be considered as overruled. lb.
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8. By Rev., p. 481, § 1, a note falling]

due on the 30th of May, that day

being a Sunday, does not become'

due until the Tuesday following.]

Magerty v. Engle, 299

9. A protest of such a note on the,

29th is premature, and will not

bind the endorser. IbJ

10. Where the payee designedly al-

tered a promissory note after de-

livery to him, and without the]

maker's consent or knowledge, by
writing in the body of the note,]

after his own name, the word
"collector," and this disclosure is

made before the note is offered in

evidence, it was correctly held to

be inadmissible, upon the ground
that it was an altered instrument.,

York V. James, 332

11. O. being indebted to the city of
i

Rahway for unpaid assessments,

gave a promissory note to C, as]

treasurer of said city, to secure

such payment; C. subsequently

entered upon the official books a

credit of this amount, cliarging

himself as having received the]

same as ca.sh. The city never ac-,

cepted the note, or in any way re-:

cognized the transaction, and C.|

never paid into the treasury the]

amount of O.'s indebtedness, and

nothing appears to siiow that O.

has been discliarged in any man-i

ner from his liability to the city.

Held, that C. can maintain no ac-,

tion upon this note ; it was given

to his office and not to him per-i

sonally, and the city having de-

clined to receive it, it failed of in-

ception as a valid contract. Crowell

V. Osborne, 335

12. If the official designation is de-\

scriptio personce merely, and the|

design was to give the note to

plaintiff as payee, there is no con-

sideration to support it, he having
failed either to pay the defendant's

liability or to show that the city

has accepted him and released the

defendant. lb.

13. Where a bill of exchange is

drawn upon a married woman for

the purpose of paying a debt due

by a third person to the drawer,

her acceptance is void. Cooley v.

Barcroft, 3

V.

363

14. A threat of suicide made by a

husband to a wife, to induce her to

sign a promissory note, does not

amount to duress, and cannot be

set np by her as a defence to an
action upon said note. Remington

V. Wright, 451

BONDS.

The obligatory clause of a bond
bound the defendants, trustees,

&c., of a church, their successors

and assigns, to pay to the plaintiff

a certain sum, to which payment
the obligors bound themselves,

and each of them, their heirs, ex-

ecutors and administrators, jointly

and severally, the condition being

that said obligors, " trustees, as

aforesaid, their successors and as-

signs," should pay, &c. Held, that

this was the personal bond of the

individuals named, and not of the

corporation. Dayton v. Warne, 659

BONDS, ADMINISTRATORS'.

An order to prosecute an administra-

tor's bond made by the Ordinary,

must be taken, in all collateral

proceedings, to be entirely conclu-

sive. Ordinary v. Paulson, 3S

See Pleadings.

BONDS, OFFICIAL.

1. Where the office of treasurer of a

corporation is annual or limited,

the sureties on his official bond
will not be liable for a breach of

the duties of such officer beyond
the definite term, when the condi-

tion is for good behavior during

his continuance in office; but if

there be added thereto " whether
of the present term for which he
has been elected, or of any suc-

ceeding terms to or for which he
may be elected," their liability

continues. Peoples Building Ass^n

V. Wroth, 70
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2. The monthly dues and fines of a

building and loan association being
payable in cash, the presence and
acquiescence of ihe executive offi-

cers when promises to pay are

given by members, or otiiers for

them, and accepted by the treas-

urer, will nt)t discharge sureties on
his official bond from liability for

credit thus given, and loss. Jb.

3. The unauthorized acts or laches

of one agent of a corporation can-

not annul its rules relating to the

duties of another agent, nor dis-

charge him or his sureties from
liability for a breach of its regula-

tions. J b.

4. Where fines and dues are not ac-

tually received by the treasurer,

the damage sustained thereby is

the rule for making the assess-

ment, lb.

5. A plaintiflf who sues upon an offi-

cial bond of a justice and obtains

a judgment in the Supreme Court
for the penalty, ($500,) and the

damages assessed are $36, is not'

entitled to costs. The amount re-

covered, within the meaning of sec-

tion 268 of the Practice act, is 136,'

and not $500. Meyer v. Ai-nold,\

144

BOUNDARIES.

, In locating lands described in a

conveyance, the fixed monuments
are more to be relied on than the

discription of the courses and dis-

tances. Kalbfleisch v. Standard
OU Co., 259

, The fact that the government has'

established a fixed standard by
which distances are to be meas-
ured, cannot affect this legal rule.

lb.

See CouNTi es.

BROKER.

Where a person desiring a loan

makes an application in writing,

upon which is an endorsement au-

tliorizing a single broker to pro-
cure the loan, and the broker
leaves copies of such application
with a number of peisons, one of

whom, induced by such ajrplica-

tion, without the broker's knowl-
edge lends the money, the broker
is entitled to his commissions.
Derrickson v. Quimby, 373

CASES AFFIRMED.

Jenne v. Sutton.

Court,

From Supreme
257

, Kalbfleisch v. Standard Oil Co.

From Supreme Court, 259

. Woodbridge v. State. Allen, pros.

From Supreme Court, 13 Vroom
401, 262

. Turrell v. City of Elizabeth. From
Supreme Court, 272

, Guild, Ex'r, v. Parker, Rec'r.

From Supreme Court, 430

, Blackford v. Plainfield Gas Light
Co. From Supreme Court, 438

, Grosse Isle Hotel Co. v. I'Anson's
Ex'rs. From Supreme Court, 13
Vroom 10, 442

8. Tasto V. Klopping.
preme Court,

From Su-
448

9. Remington v. Wright. From Su-

preme Court, 12 Vroom 48, 451

10. Condon v. Jersey City.

Hudson Circuit Court,

From
452

11. Quimby v. King. From Hudson
Circuit Court. 454

12. State, Givin, pros , v. Wright.
From Supreme Court, 12 Vroom
478, 455

13. Hoagland v. State, Rimonton, pros.

From Supreme Court, 13 Vroom
553, 456

14. State, Crane Iron Company, pros.,

V. Hoagland. From Supreme Court,

13 Vroom oo3, 456
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15. State, Van Buskirk, pros., v. Hon,
land. From Supreme Court, 13

Vroom 553, 457

16. N., Y. L. E. and W. R K Co. v.

Yard. From Supreme Court, 14
Vroom 121, 632

17. Jersey City v. Vreeland. From
Supreme Court, 14 Vroom 135,

638'

18. Fire Insurance Company v. Build-i

ing Association. From Supreme]
Court, 652

1

19. Dayton v. Warne. From Su-
preme Court, 659

20. State v. Mayor, &c., of Jersey
City. From Supreme Court, 662

21. Mayor, &c., of Jersey City, v.

Carson. From Supreme Court,

664

22. Clark v. Fire Department of Eliza-

beth. From Supreme Court, 14

Vroom 172, 670

23. Harriot v. Mayor, &c., of Newark.
From Supreme Court, 671

24. Noyes v. State. From Supreme
Court, 12 Vroom 418, 672

CASES REVERSED.

1. Moore v. State. From Supreme
Court, 13 Vroom 208, 203

2. Melick v. Benedict. From Essex'

Circuit Court, 425

3. Lehigh Valley R. R. Co. v. Mc-'
Farian. From Supreme Court,

605'

4. Zabriskie v. State. From Supreme
Court, 14 Vroom 369, 640

6. Loftus V. Fraz. From Passaic

Circuit Court, 667

CEMETERIES.

See Taxes 6, 7,. 8.

CERTIORARI.

1. A proceeding so informal that ill

does not apprise a defendant
whether it is an action of debt in
a justice's court or an information,
is reviewable by certiorari. Her-
shoff V. Beverly, 139'

2. A writ of cerliorari, when prose-
cuted in aid of an action of eject-

ment pursuant to section 15 of the
act relative to sales under a public
statute, (Rev., p. 1045,) partakes
of the nature of the action to

which it is auxiliary, and brings
up for review only siicii defects as

prior to the statute were available
in an action of ejectment. Wood-
bridge v. State, Allen, pros., 262

3. The owner of the tide depending
on the proceedings which are un-
der view in the certiorari is made
a paity to the writ, that he may
be lieard in a suit atlecting his in^-

terests, and be concluded by the
record. lb.

4. Where the sale of lands for taxes
is retjuired to be made by the town-
ship coiinuittee of a townsliip, and
the proceedings for the sale are
made a township record, the writ

of cerliorari is properly directed to
tiie township in its cur porate name.

lb.

5. On certiorari bi oiiglit in aid of an
ejectment, to review the proceedr

ings on wliich a tax title is

founded, the recitals in the certifi-

cate of sale are prima facie evi-

dence of the facts recited, lb.

6. Where there has been undue delay

in suing out a writ of certiorari to

review a tax sale, and the writ is

not prosecuted in aid of the prose-

cutor's title, the writ will be dis-

missed. Casselbury v. Piscatauuy,

353

7. There must be special ground
shown to entitle an indicted de-

fendant to an allowance of a writ

of certiorari to bring the record

into this court. Stale v. Zabriskie,

369
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8 The request of the inferior court,

will be a strong reason m favor

of the allowance of the writ. lb.

9 The writ is allowable as of course,

'at the instance of the attorney-

general, or prosecuiing attorney
||

acting for him, to bring up such
j

record even after verdict. lo.lh

10 When the delay of prosecutors,!,

in applving for a certiorari, has 1

permitted the expenditure of money
j

,

in enterprises of a quasi P"blic

character, or induced individuals, II

under the cover of a proceeding, 2

of a public nature, to expend their

labor or money, the writ ought
,

not to be allowed, or, if allowed,!

ought to be dismissed upon the

facts coming to the attention ot H

the court. Bowne v. Logan, 421

11 After conviction, and before judg-ji

mcnt in the court below, the Su-,

preme Court has power to award]

I

a certiorari at the instance of the 3.

attornev-general, and bring up the

proceedings and pass judgment|]

upon the defendant. Za6rwfcie v.

State,
6401!

12 When a certiorari has been dis-,

missed bv the Supreme Court on'

the ground that, in consequence ot
j|

the laches of the prosecutor, it had ^
been improvidently granted, a writ

of error will not lie from such

order of dismissal. State v. 3Iayor,

&c., of Jersey City, 662

was the name of one person, and

also the words "one constable;"

that person, and not any others

voted for, was elected constable.

lb.

CONSTITUTION.

. The punishment of both fine and

imprisonment, in section 75 of

Crimes act, is not cruel and un-

usual, within tiie prohibition of

the constitution. State v. Gedicke,

86

A statute which purports to author-

ize the prosecution, trial and pun-

ishment of a person for an ofiience

previously committed, and as to

which all prosecution, trial nnd

punishment were, at its passage,

already baried according to pre-

existing statutes of limitation, is

unconstitutional and void. Moore

v. State, 203

CHATTEL MORTGAGE.

See Mortgage.

CONSTABLES.

1 The number of constables in a
*

township may be determined by

signifying the number on the bal-

lots voted at the annual town

meeting. McDavitt v. Andover,
595

2. Two hundred and thirty-eight bal-

lots were cast for constable, upon one

hundred and sixty-three of which

The provision in the constitution

of this state, forbidding the legis-

lature to pass any law depriving a

party of any remedy for enforcing

a contract which existed when the

contract was made, applies to rem-

edies against municipal corpora-

tions. Munday v. Rahway, 33S

. Where municipal authorities have

power to levy a tax for the pay-

ment of debts, judgment creditors

of the corporation, whose debts

are not collectible by execution,

have a right to the exercise of that

power, which the court will enforce

by mandamus. ^b.

5. Where such a power existed at
'

the time the debt was contracted,

the remedy by mandariius is within

the protection of the constitution.

lb.

6. A statute which merely regulates

the mode of pursuing the remedy,

without impairing its substance, is

constitutional. J^b.

,The supplement to "An act for

the better regulation of proceed-

ings upon writs of mandamus,"

approved March 3d, 1880, {Famph.
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L. 1880, p. 102,) requires the court,

before issuing such writs to compel
the levy of a tax for the payment
of municipal debts, to determine
the highest rate of taxation capa-

ble of being imposed on the mu
nicipality without injury to the

interests of tlie creditors of tiie

corporation whose claims are not

yet due, and forbids the court to

direct the levying of any more
than that rale will produce. Be-
fore the passage of this statute, the

relator was a creditor of the city

of Kahway, the authorities of

which had ample power to levy

taxes to pay his debt. Held, that

the enforcement of the law would
deprive him of his constitutional

remedy, and hence, as to him, the
statute was invalid. lb.

•8. This statute is unconstitutional,

also, because it aims to devolve
upon the judicial department of

the government an exchisively

legislative function pertaining tu

the taxing jiower—the duty of de-

termining the highest rate of taxa-

tion which can be borne by a mu-
nicipality witliout injury to its

creditors at large. lb.

9. A statute, approved March 9th,

1877, (jRei'., p. 1204,) provides ai

mode of levying assessments in

townships ; its title is, " An act in

relation to assessments in town-
ships." Held, that its title ex-

presses its object sufficiently to

satisfy the constitution. Van Ri-

per V. North Plainjield, 349

10. If the act have other objects not

expressed in the title, and wholly
separable from that which the

title does express, the expressed

object will not therebv be defeated.

lb.

11. The act above mentioned is

neither special nor local. lb.

12. The act is intended to perma-
nently provide a constitutional

method of levying assessmenis for

public improvements in townships,

wherever assessments therefor are

hy law directed. lb.'

1

13. The act makes it the duty of the

Circuit Court, upon proper objec-

I tion, to review the report of the

commissioners as to the amount of

each assessment. lb.

14. The supplement of 1880 to the

act in relation to telegraph com-
panies, authorizing the condemna-
tion of the right of way, is consti-

tutional. The use contemplated
by the supplement is a public, and
not a private use. Turnpike Co. v.

Neivs Co., 381

15. The act of March 12th, 1879, giv-

ing courts for the trial of small

causes jurisdiction to the amount
of $200, is constitutional. Colwell

v. Chamberlin, 387

16. In nmending an act of the legis-

laiure, it is unnecessary to embody
in the new statute the old section

as it originally stood, provided the

section as it is amended be insert-

ed at length. lb.

17. The second section of the act of

March 23d, 1881, {Pamph. L., p.

184,) which provides "that in all

cases where a bond and mortgage
has or hereafter may be given for

the same debt, all proceedings to

collect said debt shall be first to

foreclose the mortgage ; and if, at

the sale of the mortgaged premises

under said foreclosure proceedings,

the said premises should not sell

for a sum sufficient to satisfy said

debt, interest and costs, then and
in such case it sliall be lawful to

proceed on the bond for deficien-

cy," is unconstitutional and void

as to antecedent obligations. Bald-

win V. Flagy, 495

18. A city charter may be repealed

bv a special act of the legislature.

Worthley v. Steen, 542

19. There is in this state no constitu-

tional right to trial by jury on ap-

peal from the courts for the trial

of small causes, in cases where no
jury was demanded below. Wan-
ser V. Atkinson, 571

20 If a party goes to a trial before a
justice, without demanding a jury,
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trader statutes which provide that,!

on appeal from the decision of the,

justice, the cause sliall be heard
and determined by tlie appellate

court without a jury, he thereby
waives any right to jury trial on
appeal. Jb.

21. No person has a vested right in

any particular mode of procedure
in actions at law ; and, except
where the constitution expressly

guarantees some certain mode, tlie

procedure may be modified by the'

legislature at will. lb.

See Municipal Corporations. |

Assessments, 31, 32, 33, 34.

CONTEMPT.

A justice of ti)e peace sitting in the

court for the trial of small causes.

engaged in tiie trial of a civil

cause, has no power to commit to

prison as a punishment for a con-

tempt commit:ed in open court.

Mhinehart v. Lance, 311

CONTKACT.

1. Where one is hired to work by the
week, and is receiving wages week-
ly, the burthen of proof is upon
him to show a change in the con-

tract of hiring, as to term of ser-

vice. Stanford v. Fisher Varnish

Co., 151

2. The resolution passed by the de-

fendant company, offered in evi-

dence by the plaintifi', construed to

increase the weekly wages, but not

to extend the term of service. lb.

JSee Bills and Notes, 2, 3, 4, 6,

11.

Broker.
Corporations, 3, 4, 5, 6, 7.

Municipal Corporations.
Sales.

CONVEYANCE.

1. In locating lands described in a

conveyance, the fixed monuments
are more to be relied on than thei

description of the courses and dis-
tances. Kalbfleisch v. Standard Oil
Co., 259

2. The fact that the government has
established a fixed standard by
which distances are to be meas-
ured, cannot afiect this legal rule.

lb.

% Where a tract of land is plotted
upon a map as containing fifty lots,

forty-eight of which appear as reg-
ular lots with a width of twenty-five
feet, and two of which are the di-

vided remnant of what remained
of the entire tract after plotting the
regular lots, and it happens tiiat

the tract is tof) small to leave two
lots as wide as they appear upon
the map after giving the regular
lots their full width

—

Held, that the
holders of a title to the regular
lots as they are plotted upon tlie

map are entitled to the full twen-
ty-five feet, and the width of the
irregular lots must be diminished.
Baldwin v. Shannon, 596

See Sales of Land.

CORPORATIONS.

1. To bind a corporation under a
lease for years, execution under its

corporate seal is not requisite.

Crawford v. Longstreet, 325

2. A corporation may hold as tenant
from year to year. lb.

3. A director of a corporation cannot
make for himself or for his own
benefit, a contract which will bind
the company. The contract may
be repudiated by the company, at

the instance of any stockholder.

Guild, Ex^r, V. Parker, liec'r, 431

4. A board of directors who have
made a barter of the assets of the
company for personal gain, cannot,
by an act purporting to be an ac-

ceptance for the company, of an
equivalent for such assets, conclude
the stockholders or their repre-

sentatives from showing that no
equivalent was actuallv received.

lb.
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5. By the terms of a subscription to

stock, the subscriber agreed to take|

the stock, and to pay all charges

and assessments regularly leviedj

or assessed by the board of direc-,

tors. No assessment or call was'

made. In an action to recover the;

whole amount of the price of the

stock

—

Held, that by the terms of

the subscription, the companyi
could only recover the price after

assessment or call. Grosse Isle

Hotel Co. V. rAnson's Ex'rs, 442

6. The written instrument is the only
competent evidence of the agree-

ment, and its terms cannot be con-

tradicted by parol proof that, at

the time it was signed, the under-
standing was that the payment
should not be according to calls,

but without any call whatever. lb.

7. The fact that, notwithstanding the
terms of the subscription, the sub-
scriber paid the full price for part
of the stock subscribed for, does
not establish his liability to pay in

like manner for the rest, and is

not evidence of an agreement on
his part to pay without call. lb.

See Libel.

COSTS.

An assignee, beneficially interested,

suing in tlie name of his assignor,

and failing in the action, is liable

to defendant for costs. Davenport
V. City of Elizabeth, 149

COUNTIES.

1. In reviewing the proceedings of
commissioners appointed to ascer-

tain tlie line between counties,

{Rev., p. 212, § 70,) tliis court has
power, by virtue of the act passed
in 1881, (ch. XXVII.,) to review
the facts. Freeholders of Union v.

I

Freeholders of Essex, 391

2. The legislature, by the act of 1857,1

creating Union county, intended toj

establish the line of Union town-
ship as designated in the act of

1808, as the division line between'

tlie counties of Union and Essex.

lb.

Until reliable marks can be found
to indicate where the statutory line

should he run, the safest guide will

be the line as hitherto practically

adopted by the people in the locali-

ty, lb.

COUNTY CLEEKS.

See Salaries.

COUNTY COLLECTORS.

See Salaries.

CEEDITOE.

See Orphans' Courts.

CEIMES.

1. The thing administered or pre-

scribed to procure the miscarriage
of a woman then pregnant with
child [Crimes Act, ^ 76,) must be

noxious in its n:iture, but it is not

necessary to prove that it will pro-

duce that effect. Slate v. Gedicke,

2. If the negative allegation that the

mother or child did not die, which
lessens the punishment under the

statute, be necessary in the indict-

ment, section 53 of the Criminal
Procedure act requires tliat any
objection to the omission shall be

taken before the jury is sworn, and
it is then amendable. 1 b.

3. The punishment of both fine and
imprisonment in section 75 of the

Crimes act is not cruel and unusual,

within the prohibition of the con-

stitution, lb.

4. The practice of suspending sen-

tence after conviction of crime is,

under some circumstances, justifi-

able. State V. Addy, 113

5. If the court exact of the defendant,

as the condition of a so-called sus-
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pension of sentence, that which it

could legally command only as a

part of its final judgment, and the

defendant comply with such condi-

tion and be discharged, the exac-

tion will be regarded as a sentence,

and the power of the court over

the defendant will be exhausted.

See Certiorari, 7, 8, 9, 11.

Constitution, 2.

Evidence, 1, 2, 8, 9.

CRIMINAL PROCEDURE.

The Sessions has no legal authority

to reserve or certify cases arising

in criminal trials to the Supreme
Court for its advisory opinion.

State V. Halliard, 478

DAMAGES.

1. All persons who are concerned,

directly or indirectly, in the firing

oflf of fire works in a public street

are responsible for the injuiies

done to an innocent person. Jenne
V. Sutton, 25

2. A person is answerable at law for

all the consequences of his wron
ful acts, which were reasonably to

be foreseen, and which were the

results, in the usual order of things,

of such wrongful act. Hughes v.

McDonouijh, 459

3. The charter of the Morris Canall

and Banking Company empowers
the company to take and appropri-[

ate to its use any lands or waters;

necessary for the erection and use
of its canal for the purposes of
navigation, without compensation
first made, subject nevertheless to^

the right of the owner of lands or]

water-rights so taken and appro-
priated, to compensation for his

damages, to be ascertained in the

manner prescribed by the charter.

Lehigh VaUey B. B. Co. v. McFar-
lan, 605

4. The twentieth and twenty-seventh
sections of the charter secure to

persons injured in their property-
rights a remedy in conformity with
the ordinary rules regulating ac-

tions at law, according to the na-

ture and extent of the injury sus-

tained. If the injury be one that

is temporary and recurrent, suc-

cessive actions for damages sus^

tained from time to time may be
the proper remedy. But when the

company has effected a complete
appropriation of property by the

location of its canal on lands or

the appropriatif>n of water-rights

to its use, by the construction of

works designed to effect a constant

and continuous diversion or flood-

ing back of waters, such lands or

water-rights are taken, the injury

is then done and the damages con-

sist in the entire value of the prop-

eity and are recoverable in one
action ; the taking and appropria-

tion being lawful, the occupation

or use of the property so taken or

appropriated cannot be considered

a continuing wrong for which suc-

cessive actions will lie. lb.

5. Where property has been perma-
nently appropriated by the com-
pany to its use, the action reserved

to the owner by the twentieth sec-

tion of the charter is the means
provided for him to obtain an ap-

praisement and recovery of his-

damages, in case the company does

not proceed to obtain an appraise-

ment by commissioners, pursuant

to the sixth section, and the dam-
ages recoverable in such action,

will be the same compensation

which is determinable by the

award of commissioners—full com-
pensation for the injury done by

the appropriation of the owner's

properly to the company's use. Jb.

See Pleadings, 7.

DECLARATION OF SALE.

See Sales of Land, 5, 6, 7, 8.

DEDICATION.

1. R. Graves plotted a tract of land

as building lots, selling some of

them by reference to such plot; on
this plot was a small section marked
" Annette Park, now belonging to

R. Graves." Held, that such sec-
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tion thereof became a public park
by dedication. Mayor, &c., of Bay-
onne v. Ford, 292

2. The map in the register's office of

Camden county, marked " Map of

the land of the Gloucester Land
Company," in the handwriting of

Benjamin Browning, clerk of said

county prior to 1859, is tlie map
referred to in the twenty-first sec-

tion of tlie charter of Gloucester
City, and operates as a dedication

of Hudson street, as laid down on
said map. Gloucester Land Co. v.

Mayor of Gloucester City, 544

DEEDS.

See Conveyance.

DEFICIENCY.

See Constitution, 16,

DISORDERLY ACT.

, A conviction under the act con-

cerning disorderly persons [Rev.,

p. 33,) must set out the evidence,

so that this court can see whether
the judgment is well founded,

I/yons V. Spralford, 376

. In proceedings under section 5 of

the act concerning disorderly per-

sons, {Rev., p. 305.) and the subse-

quent sections relating to the same
subject, the justice, or Sessions, on
appeal, must first decide, either by

their own determination or the ver-

dict of a jury, (when demanded,)
whether the person charged is

guilty of the matter charged in the

complaint of the overseer. Unless

such determination appears, there

is no power to adjudge him a dis-

orderly person or to direct him to

pay money for the support of his

family, O'Shaughnessy v. McLori-
nan, 410,

, By section 5, a person is declared
|

to be disorderly when he either:

deserts, or willfully refuses or neg-

lects to provide for his family,'

Where the complaint is for willful

refusal or neglect to provide, a ver-
dict or finding that the person is a
disorderly person under the pro-
visions of the act, or under the
fifth section, is not sufficient, lb.

4. An adjudication that defendant is

a disorderly person must follow
the verdict or finding, and is requi-

site before an order for tlie pay-
ment of money for the support of
the family can be made. lb.

5. Within the act of June 10th, 1799,
" to describe, apprehend and pun-
ish disorderly pei'sons," sentence to

imprisonment in the county jail is

illegal and void, Fairbanks v.

Sheridan, 484

6. Justices' fees cannot be recovered
of the county on such a commit-
ment, lb.

7. When no work-house exists, either

by erection, purchase, or designa-

tion of a part of the county jail, the

act against disorderly persons is

not enforceable, and prosecutions

cannot be had, or fees paid under
the act. 1 b.

DISTRESS.

1. To entitle a landlord to distrain for

non-payment of money, it must be
due under a demise, and for a rent

fixed and certain, or capable of

being reduced to a certainty by
either party. Melick v. Benedict, 425

One-half the profits of a coal-yard

reserved as rent may be distrained

for if the amount appear in books
of account kept by agreement of

the parties. lb.

DISTRICT COURTS.

Where the party appealing from the

judgment of a District Court has
failed to agree with his adversary
on a state of the case, or to apply
to the judge to settle the case, with-

in fifteen days after the judgment,
it is not erroneous in law for the

Court of Common Pleas to dismiss
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the appeal. LoJ'tus v. Freeholders,

357

DURESS.

A threat of suicide made by a hus-

band to a wife, to induce her to

sign a promissory note, does not

amount to duress, and cannot bej

set up by lier as a defence to an
action upon said note. Remington "
V. Wright, 451

EASEMENT.

An easement cannot be created by
paroL Banghurt v. Flummerfelt,

28

EJECTMENT.

See Sal,es of Land, 7, 8.

ELECTIONS.

1. The power of revision given to the

Circuit Courts in case of contested

county and township elections, can

be exercised only with reference

to the grounds of contest enumer
ated in the act. EUingham v
Mount, 470

2. In such procedure, the constitu-

tionality of the law by force of

which the election has been held,

cannot be adjudged. lb.

See Constables.

EMINENT DOMAIN.

1. The act concerning railroad cor-

porations, approved March 6th,

1877, [Pamph. L., p. 48,) which
authorizes such corporations to con-

demn lands " adjoining their road

as constructed on their right of

way as located," does not apply to

lands which merely adjoin a side

track leading from the railway

route to a freight- house. Akers

V. United N. J. B. B. Co., 110

2. An action in proceedings to con-

demn lands finding errors therein,
which are objected to and not
waived by the land-owner, may
discontinue, and proceed anew to

acquire such lands; a fulile effort

to secure condemnation does not
exhaust the power to take eflective

measures to that end. Lehigh Val-
ley R. B. Co. v. Dover and Bocka-
way B. B. Co., 528'

The Morris canal, although de-
clared to be a public highway, is

not, within the meaning of the
fourteenth section of the general
railroad law, a street or highway
which must be crossed by a rail-

road above or below grade. The
streets and highways therein men-
tioned are the public thoroughfares
in cities. Jb.

, Merely crossing a railroad or canal
with another railroad, as it in-

volves no exclusive use of tlie

property occupied in crossing, is

not a taking or impairment of the
company's franchises whose prop-
erty is thus burdened. Jb.

5. When the parties appear before

the judge at the time and place
designated for the appointment of

commissioners, and are fully heard
thereon, the judge, deeming it ne-

cessary, may take time for his de-

cision, and an order of appoint-

ment subsequently made and
signed by him, is not thereby in-

validated, lb.

6. Commissioners, in assessing lands

taken m invitum, may acquire in-

formation affecting their action

from others, and they may receive

it in their discretion, under oath.

lb.

7. It is not illegal for commissioners

to agree witii the company, whose
duty it is to pay for tlieir services,

upon a just and equitable compen-
sation. The land-owner has ground
of complaint only when the amount
agreed upon is exorbitant or so-

large as to create suspicion of cor-

ruption, lb.

8. Application to the judge to fix the
compensation recommended. lb.
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9. Where the proceedings to condemn
are had under an act giving a
right of appeal upon the merits,

and such appeal has been taken,'

the court will not set aside the
award appealed from nnle'^s there
has been a plain departure from
the law in a matter prejudicial to

the parties. lb)

See Telegraph Companies.

ERROE.

1. When a jury is waived and an issue

of fact is tried before a court, the
findings of fact are not reviewable
on writ of error. Blackford v.

Plainfield Gas Light Co., 438

2. When a certiorari has been dis-

missed by the Supreme Court on
the ground that, in conse(juence of

the laches of the prosecutor, it had
been improvidently granted, a writ

of error will not lie from such or-

der of dismissal. State v. Mayor,
<fcc., of Jersey City, 662

ESTOPPEL.

See Evidence, 7.

EVIDENCE.

1. Declarations made to a physician
of bodily feelings and symptoms of
pregnancy at the time of examina-
tion, are admissible in evidence as

part of the facts on which his

opinion is founded. Statev. Gedicke.

86

2. A witness of the state cross-exam
ined as to declarations of the pa^

tient concerning her pregnancy,
made to him as a physician during
his examination of her condition
cannot be re-examined as to other
unconnected assertions in the same
conversation, charging the defend-
ant with criminal acts to produce
miscarriage, lb.

3. A plaintiff, whose success depends
on the admission of evidence of-

fered by defendant, and which

plaintiff does not except to, and
who does not suffer a non-suit,

cannot complain that tlie court
has made use of that evidence so

far as it was favorable to defend-
ant. Turrell v. City of Elizabeth,

272

4. Where there is on one side in the
court below, direct testimony as to

the existence of a fact, and there
is no counter testimony offered

upon tlie other side, and the testi-

mony of the witnesses offered to

prove puch fact is not impeached
by proof of character, or shaken
upon cross-examination, or ren-

dered suspicious by the inherent
improbabilities of the story, tlien,

upon review, the legal inference

will arise that such fact exists, and
a judgment in opposition thereto

will be reversed. Cooley v. Bar-
croft, 363

5. Proof of a parol contemporaneous
promise, on the part of the payees,

that the wife should not be called

upon to pay the note, is not admis-
sible in evidence. Remington v.

Wright, 451

6. Parol testimony as to time of sale

of personal property admissible,

although there be a written re-

ceipt. Britton v. McDonald, 591

7. Evidence of practical location is

permissible only where there is

an ambiguity in the description or

uncertainty in its application to

the premises granted or where the

location operates as an estoppel in

pais. Baldwin v. Shannon, 596

8. Under a statute making it indict-

able to seduce a female of good re-

pute for chastity, under promise of

marriage, the state must prove her
good repute affirmatively ; it will

not be presumed. Zabriskie v.

State, 640

9. The statute requiring the female to

be corroborated to the extent re-

quired in an indictment for per-

jury, the corroborating circum-
stance relied upon for conviction

must be something inconsistent

with the truth of the defendant's
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denial. Courtship, unless of such

a character that the jury might in

fer from it a promise of marriage,

is not corroborative in a legal

sense. lb.

EXECUTIONS.

1. Whether a contest between execu-
tion creditors over money paid
into court will be entertained,

wiien the money was raised by the

sale of property levied on and sold

as the property of diflerent defend-

ants, and the contest is to which
defendant the property belonged,

quare, Shallcross v. Deals, 177

2. In this case tliere is no necessity

to settle the above question, be-

cause there is a failure to show
title in the property in the defend-

ant in one execution, and the

proof shows that the property
levied on was at tLe time in the

possession and apparent ownership
of the defendant in the other exe-

cutions, lb.

-3. A sheriff having an execution

against the mortgagor of chattels

may levy upon and sell them, pro-

vided he does not profess to sell

clear of the mortgage, and doeb

not deliver possession to the pur-

chasers. Atkinson v. Hires, 297

4. If the mortgagee notify the sheriff

of his claim, the sherili; after the

sale, must retain the goods in sub-

servience so such claim. 16.

6. The law will infer, in the absence
of contrary evidence, that the

officer's conduct was legal, and
the naked Aict that the sheriff

about to sell goods mortgaged said,

at a time not defined, and under
circumstances not disclosed, " that

if any one bid at his sale he would
get the property," is not sufficient

to show that his conduct was tor-

tious. 76.

6. An agreement made by the holder
of an execution levied on personal

property, to pay the rent of the

premises in which such property
was when levied on, (notice of the

rent having been given by the
landlord to the sherifl", requiring
payment before removal of the

property, pursuant to JRev., p. 571,

\ 5,) in consideration of the land-

lord's waiving his right and con-

senting to a sale, is not an agree-

ment without consideration; nor
is it an agreement void by the

statute of frauds. Blackford v.

Plainfield Gas Lixjht Co., 438

See Okphans' Courts.

EXECUTOKS AND ADMINIS-
TEATOES.

See Actions, 3.

Wills.

GUAEANTY.

A guaranty is not negotiable, nor
does it become so by being endorsed
upon negotiable paper, the pay-
ment of which it is designed to se-

cure. Haydon v. Wddon, 128

^ee Bills and Notes, 4.

IMPEISONMENT.

1. The time at which imprisonment
imposed for crime shall be borne

is not the substantial part of the

sentence ; imprisonment at hard
labor is the essential part of the

judgment, which must be strictly

executed. In re Edwards, 555

%. Expiration of time without actual

imprisonment is not an execution

of the sentence. Ih.

3. Where a prisoner, sentenced to

imprisonment at hard labor, es-

capes and remains at large for a

time, he must, by the rule of the

common law, serve at hard labor,

after his recapture, for a period

equal to that part of his term of

sentence which had not yet run at

the time he escaped. lb.

INSOLVENT DEBTOES.

1. The Court of Common Pleas of the

county of Middlesex has not power
to discharge, under the insolvent
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laws, a defendant from confinement
he is undergoing in the county jail,

by virtue of an execution against

the body, issued by tbe recorder of

the city of Perth Amboy, on con-

viction for violation of the ordi-

nance of said city in relation to

inns and taverns, beer saloons, &c.,

Perth Amboy v. Brophy, 589

2. Proceedings under said ordinance
are criminal in their character. Jb.

3. The insolvent laws apply only to

civil actions. lb.

INSURANCE.

1. Where the policy in express terms
refers to the application or other

papers connected with the risk, and
adopts them as part of the contract

of insurance, they become part of

the policy,and the statements there-

in relative to the situation, use and
character of the risk are warranties

on the part of the assured. Carson

V. Jersey Oily Ins. Co., 300

2. Conditions in a policy which cre-

ate forfeitures, will be construed

most strongly against the insurer,

and will never be extended beyond
the strict words of tlie policy. lb.

3. A policy issued on a written appli-

cation for insurance, in which one
of the questions propounded is left

unanswered, is a waiver of the
right to the information called for

by such a question, and the con-

tract of insurance will be considered

as based on answers given to in-

quiries to which the applicant has
responded. lb.

4. An application for insurance on a
mill property contained the follow-

ing questions : (18th.) Ownership—
Is tiie mill owned and operated by
the applicant? Ans.—Yes, by the

applicant and his son. Is any
other person interested in the prop-

erty ; if so, state the interest. Ans.
—None. (19th.) Encumbrances—
Is there any encumbrance on the
property ? Ans.—Expects to bor-

row $2500 and use the policy as

collateral. If mortgaged, state the

amount? To this question there

was no answer. The applicant

had title to the premises in fee
simple, but they were subject to

four mortgages. The policy was-

written in, " Loss, if any, payable
to Israel Baldwin, mortgagee."
Baldwin was one of the four mort-
gagees. Held—
1. That the first of tiiese inquiries

had reference to the state of the le-

gal title, and that the subject of
encumbrances was dealt with ex-
clusively in the inquiry contained
in the other subdivision.

2. That the applicant being the
owner in fee of the legal estate, the

mortgages weie no breach of the

warranty with respect to the owner-
ship of the property.

3. That the policy having been is-

sued upon an application in which
no answer had been given to the in-

quiry as to encumbrances, there

was no warranty on that subject.

lb.

. The policy contained a stipulation
" that the insurer should not be li-

able, by virtue of this policy or any
renewal thereof, for any loss that,

may occur before the premium had.

actually been paid to this com-
pany." The policy was sent to

P., an agent, for delivery, whose
duty it was to deliver the policy

and receive the premium. The
agent testified that the rule of the

company was for the agent to re-

port once a month ; that he always
held the funds for a month and
sometimes longer. His commis-
sions were deducted from the pre-

miums when he made his remit-

tances. The agent delivered the

policy and took the note of the as-

sured with an endorser, payable at

a bank, for the premium. He had
the note discounted and the pro-

ceeds placed to his credit in the

bank before the loss occurred.

Held—
1. That a condition in a policy
" that if any broker or any other

person than tlie assured has pro-

cured this policy he shall be
deemed the agent of the assured

and not of the company," did not

debar the company of the power
to appoint agents and clothe them
with such authority—general, spe-

cial or limited—as might be ad-
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visable ; and consequences aa are

incident to the relation of princi-

pal and agent within the scope of

the antliority conferred.

2. That P. was constituted the

agent of the company for the pur-

pose of receiving premiums on
policies negotiated by him and that

payment of such premiums to him
was payment to the company ; and
3. That the premium on this policy

was paid when the note was dis-

counted and the proceeds passed

to P.'s credit in the bank. lb.

6. A stipulation in a policy that " no
agent of this compan}' is authorized

in any respect to change the terms
and conditions of this policy, and
they shall neither be changed nor

waived except in writing, signed

by the president or secretary of

the company," applies only to those

conditions and provisions in the

policy which relate to the forma'

tion and continuance of the con-

tract of insurance and are essential

to the binding force of the contract

while it is running, and does not

apply to those conditions which
are to be performed after the loss

has occured in order to enable the
assured to sue upon his contract.

After the loss has happeneri, con-

ditions in the policy with respect

to notice of loss and preliminary
proofs may be waived by parol,

though the policy contain such a
stipulation as is above referred to. lb.

7. A condition providing that "all

fraud or attempt at fraud, by false

swearing or otherwise, shall cause
a forfeiture of all claim under the

policy," is available as a defence

onlywhen it appears that the assured
knowingly and intentionally swore
falsely, or said or did tliat which
is claimed to be fraudulent. Mere
mistake in stating facts, or an over-

valuation, is not sufficient to sus-

tain the defence. 1 b.

8. One of the conditions of a policy
of insurance being that the policy

should become void " if the dwel-
ling-house should become vacant
or unoccupied, and so remain"—
Held, that a temporary cessation

to occupy the dwelling-house,which

Vol. XIV. 2 x

did not continue until it was des-
troyed by the fire, did not avoid
the contract. Held further, that
the absence of the tenant who was
then occupying the building as a
dwelling-house, on the night of
the fire, did not leave the building
vacant or unoccupied within the
sense of the contract. Laselle v.

Insurance Co., 468
. One Heminway wrote for the as-

sured, and delivered to him, a
policy of insurance, upon which
was endorsed " D. C. Heminway,
agent." The policy contained no
limitation upon the agent's au-
thority, and no intimation was
given to the insured of the ex-
istence of any restriction. Held—
1. That H. is to be regarded as the
general agent of the company sa
far as to bind it for any act by him
done within the apparent range of
his employment.
2. The policy-holder cannot be
affected by any limitation existing
upon the agent's authority, not
communicated to him.
3. The agent had power, on behalf
of tiie company, to receive notice
of sale and conveyance of the
property insured, to waive the con-
dition of the policy and assent to.

the alienation.

4. If the agent used such language
to the assured as reasonably led
him to believe that the life of hi»
policy would be secure without
any further act on his part, the de-
fendant company cannot take ad-
vantage of an omission on his part
thereby induced, to work a for-

feiture of the contract of insur-
ance. Fire Insurance Co. v. Build-
ing Assoc'n, 652

INTEREST.

See Taxes, 4.

JUDGE.

See Actions, 6.

JUDGMENTS.

The defendant in a confessed judg-
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ment cannot be relieved by this

court, although it appears that

there was no consideration for the

iudgment, if it also appears that

4he judgment was confessed with

intent to defraud creditors. Shall-

cross V. Deals, 177,

2. Such a judgment may be ques-

tioned by other judgment and ex-

ecution creditors of the defendant,

and, as to them, the judgment and

the execution thereon will be va-

cated and set aside. Ih.

Z. A judgment rendered upon an im-

perfect presentation of facts will

not be opened, unless it appears that

substantial injustice is done by the

judgment as it stands. Sheridan v.

Van Winkle, 679

See Justices' Coitbts, 2, 3.

JUDGMENTS, DOCKETING OF.

See Justices' Coubts, 8.

JURY TRIAL.

^ee Constitution, 18, 19, 20.

JUSTICES' COURTS.

1. A justice of the peace cannot is-

sue an attachment for a debt which
exceeds the sum of |100. Wright

V. Morun, 49

2. The supplement to an act entitled

"An act constituting courts for the

trial of small causes," approved

March 14th, 1879, {Pamph. L., p.j

202,) applies only to judgments ob-

tained after its passage. McGovern,

V, Connell, 106;

3. An order for execution, made after

its passage, upon a judgment more
than six years old, according to!

the sixty-second section of the

Justice's Court act {Bev., p. 551,) is

not such a judgment as this sup-

plement contemplates. lb.

4. A plaintiff who sues upon an offi-

cial bond of a justice and obtains

a judgment in the Supreme Court
for the penalty, ($500,) and the

damages assessed are $36, is not

entitled to costs. The amount re-

covered, within the meaning of

section 268 of the Practice act, is

$36, and not $500. 3feyer v. Ar-
nold, 144

5. A person, arrested by a warrant

out of a court for the trial of small

causes, the order for which was
made on grounds which, under
section 13 of the Justice's Court

act, {Bev., p. 540,) justify the is-

suing of a warrant only when the

defendant is not a freeholder and
resident of the county, may set up
that he was, at the date of the or-

der, a freeholder and resident of

the county, as a defence; such a

defence is in the nature of a plea

to the jurisdiction, in abatement
of the action. Cole <& Taylor v.

Oliver, 182

6. A justice of the peace sitting in

the court for the trial of small

causes, engaged in the trial of a

civil cause, has no power to com-
mit to prison as a punishment for

a contempt committed in open
court. Bhinehart v. Lance, 311

. The act of March 12th, 1879, giv-

ing courts for the trial of small

causes jurisdiction to the amount
of $200, is constitutional. Colwell

Chamberlin, 387

. The statute authorizing the dock-

eting of judgments of courts for

the trial of small causes in the

Court of Common Pleas, requires

that an execution shall have
been issued and returned by the

officer, endorsed to the efTect that

he could not find any personal

property of the party against

whom the execution was issued on

which to levy, or that he has lev-

ied and sold goods and chattels,

and has made thereof pait of the

judgment, stating the balance still

unsatisfied. Tasto v. Klopping,
448

I. A return made by the officer, " I

return the within execution, after

searching the premises, dissatis
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fied, not finding any goods to cover

the above sum and costs," is not a

compliance with the statute. Ih.

10. Jurisdiction, as affected by title,

to lands coming the question.

Britton v. McDonald, 591

11. Where an order for a warrant

made by a justice of the peace

fails to state the amount for which

the warrant is to be issued, and

the cotemporaneous order for bail

endorsed by the justice on the

warrant supplied the omission, the

two together will be a substantial

compliance with the provision of

the statute. Lojtus v. Fraz, 667

See Attachments, 1, 2, 3, 4.

LACHES.

See Certiorari, 6, 10, 12.

LANDLORD AND TENANT.

1. A corporation may hold as tenant

from year to year. Q-awford v.

Longstreet, 325

2. In summary proceedings under the

act " concerning landlords and

tenants," where the affidavit is de

fective, a justice of the peace has

no jurisdiction. Layton v. Dennis,

380

S. In such case certiorari will lie to

reverse the proceedings. lb.

4. Eviction by a landlord of his ten-

ant from the whole or a part of the

demised premises causes a sus-

pension of tlie entire rent and all

remedy for its recovery during the

continuance of the eviction. Hun-
ter V. Beiley, 480

5. But the eviction, to have the effect

of suspending the rent, must be

effected before the rent becomes

due, for the rent already accrued

and overdue is not forfeited by the

eviction, although the rent be pay-

able in advance. lb.

See Distress.
Practice, 2 .

LEGACIES.

1. With respect to general legacies,

the law has prescribed, as a gen-
eral rule, that such legacies shall

be raised and satisfied out of the

testator's estate at the expiration of

one year from his death. If not

paid at the expiration of the year,

interest from that time will be al-

lowed as damages, and interest on
a legacy will not be computed from
a period prior to that time unless

the will clearly expresses the in-

tention that interest shall be reck-

oned from an antecedent time or

event. Welsh v. Brown, 37

To this general rule there are cer-

tain exceptions, in cases of (1) a

legacy in satisfaction of a debt
; (2)

a legacy to the testator's minor
child or one to whom the testator

is in loco parentis, and there is no
provision for the maintenance of

the legatee; (3) where the bequest

is of an annuity
; (4) where the be-

quest is of the residue of the testa-

tor's estate, or of some aliquot part

or proportion thereof, in trust, to pay
the interest or income to a legatee

for life, with a gift of the principal

over at his death. In these cases

interest will be allowed from the

testator's death. lb.

, A legacy of a specific sum of

money—the interest whereof is

payable annually to one for life

—

the principal being payable after

his death to otner persons, is not an
exception to the general rule with

respect to the payment of interest

on legacies. The exectitor is not

required to set apart the principal

sum before the end of the year;

and, until that be done, there is no
fund to produce interest for the life

tenant. lb.

. The testatrix gave to her niece, A.

W. B., "the interest of twenty-five

hundred dollars, to be paid to her

annually by my executor," and di-

rected that, at the death of the said

A. W. B., " the said sum of twenty-
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five hundred dollars" should be

divided equally among her chil

dren. Held, that under this be-

quest A. W. B. was entitled to in

terest on the $2500 only from the
expiration of one year after the
death of the testatrix. lb.

. Distinction between an annuity
and a legacy of a specific sum—the
interest or income of which is pay-
able annually to a life tenant
with a gift of the principal over,

stated. lb.

LEGAL HOLIDAY.

See Bills and Notes, 8, 9.

LIBEL.

1. Words having a tendency to bring
a person into ridicule, hatred or
contempt are actionable if written

or published. Feder v. Herrick, 24

2. An action for libel will lie against
a corporation. McDermott v. The
Evening Journal, 488

3. The publication of a statement
made by a justice of what had been
said by persons applying to him
for a warrant, which statements do
not appear in any affidavit nor
were made as part ofa hearing, are'

not privileged. lb.

4. Separate publications made con-l

cerning the plaintifi" which are not
themselves actionable, are admis-
sible in an action for libel. lb.

5. If they are actionable, it seems
that they are still admissible when-
ever the question of malice in fact

is to be left to the jury. lb.

LIMITATIONS.

A statute which purports to authorize
the prosecution, trial and punish-
ment of a person for an ofieuce
previously committed, and as to

which all prosecution, trial and
punishment were, at its passage,

already barred according to pre-
existing statutes of limitation, is-

unconstitutional and void. Moore
V. State, 203

See Actions, 5.

MALICIOUS PEOSECUTIOV

1. If the court in which the prosecu-
tion is made has no jurisdiction of
the complaint, and the want of
jurisdiction is the sole gravamen
of the suit, trespass for false im-
prisonment is the proper action.

If the prosecution be malicious-

and unfounded, and be instituted

in a court having uo jurisdiction,

the party injured may sue either iu'

case, making the malice and want
of probable cause the gravamea
of his complaint, or in trespass,

founding his action on the want of
jurisdiction in the court. If the court
hasjurisdiction, and the process was
regular, trespass will not lie, how-
ever malicious the conduct of tiie-

defendant may have been in setting

the prosecution on foot ; and the
only sustainable action under such
circumstances is case for the mali-
cious motive and want of probable
cause in promoting the prosecution.

Apgar v. Woolston, 57

2. No action for a malicious prosecu-
tion can be brought while the
criminal proceedings are pending.
When the criminal prosecution is

ended, if it terminates in favor of
the accused, he may then maintain,

his action for a malicious prosecu-
tion. Except to confer on the ac-

cused the capacity to sue, the man-
ner in which the prosecution ter-

minated is immaterial. lb.

i. The law requires only that the
particular prosecution complained
of shall have been terminated

—

and not that the liability of the
plaintifi' to prosecution for the
same ofience shall have been ex-
tiuguisiied—before the action for

malicious prosecution is brought^
Consequently the refusal of the
grand jury to find an indictment, a
nolle prosequi, or any proceeding
by which the particular prosecu-

tion is disposed of in such a man-
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ner that it cannot be revived, and
that the prosecutor, if he intends to

proceed further, must institute

proceedings de novo, is a sufficient

termination of the prosecution to

enable the plaintiff' to bring his

action. lb.

A. A discharge under the sixty-fifth

section of the Criuiinal Procedure
act {Rev., p. 279,) for not bringing
on the trial of an indictment at

the term in which issue is joiued,

or at the term after, operates only

to discharge tlie accused from im-
prisonment or from his recogni-

zance, and not from the indictment
or from the legal consequences of

his crime, and is not sucli a termi-

nation of tlie criminal prosecution

as will enable the accused to bring
an action for malicious prosecu-|

tion, I b.

•5. The dictum in Poller v. Casterline,

12 Vroo7n 22, tiiat a rejection of

the complaint by tlie grand jury is,

in an action for a malicious prose-

cution, prima facie evidence of
want of probable cause, disap

proved. lb.

MANDAMUS.

1. The alternative writ of mandamus,
under the statute, takes the place
of a declaration, and whatever is

essential to good pleading in an
ordinary action of law must be
contained in substance, though it

may be informal, in the writ, the
return and subsequent proceedings.
Fairhank v. Sheridan, 82

2. If the writ be defective it may be
quashed or the respondent may
demur before making a particular

return to the writ. lb.

3. If the writ be informal the relator

may have a new writ on payment.
of costs. Ih.

4. The purchaser of shares in a build-

ing and loan association is not en-

titled to a mandamus to compel the
association to transfer them to him
on their books. He has an ade-

I

quate remedy in a suit for damages
I

Oalbrailh v. Building Associalion,

\

389

5. Though a writ of mandamus will
lie at the instance of a private in-
dividual against a corporation, to
compel performance of a duty en-
joined by its charter, to be exe-
cuted for the benefit of the relator,

or the class of individuals to whom
he belongs, the allowance of the
writ in such cases must be con-
trolled by the fundamental princi-
ple that it is the absence of an ade-
quate legal remedy that gives the
court jurisdiction to proceed by
mandamus. Two things must con-
cur—a specific legal right, and the
absence of an efi'ectual legal rem-
edy. Slate V. Paterson, Newark
and New York B. B., 505

6. The charter of the Paterson and
Newark Railroad Company au-
thorized the company to construct
a railroad along the Passaic river,

from Belleville to Newark, and to

acquire the rights of the shore-
owners by purchase or condetnna-
tion, with a proviso that, in pass-
ing by the lands of the Mount
Pleasant Cemetery, the said rail-

road should be constructed entirely
outside, and to the east, of the
present stone wall embankment
of the cemetery grounds, and near
the line of high water in said Pas-
saic river; and that, before enter-
ing upon the said lands, the said
railroad company siiould enter
into an agreement with the Mount
Pleasant Cemetery Company to
construct a suitable stone wall, not
less than six feet high, on the line
between said railroad and the
cemetery grounds. The company
located its road outside of the line
indicated, and, before it com-
menced the construction thereof,

executed and delivered to the
cemetery company a bond in the
penal sum of $30,000, conditioned
to construct a wall in compliance
with the charter, within three
years. On application for a man-
damns to compel the company to
build the wall—/feW—
1. That it was the legislative pur-
pose to secure to the relator a
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satisfactory location of tlie rail

road, and an agreement fur the
erection of a wall—to be enforced

in the usual luetliod by which
contracts may be enforced, by ac-

tion at law or by bill for specific

performance ; and that the specific

duty imposed on the company by
its charter, in this respect, had
been fully performed.
2. That the relator had adequate
legal remedy on the contract, and
that, if that remedy liad become
inefficacious, by reason of delay
and the intervening insolvency of

tlie obligor, the relator could iiave

no relief by maiidamus. lb

7. An alternative writ of mandamus
must contain averments of all such
facts as are necessary to show that

it is the defendant's duty to exe-

cute the command of the writ.

Rader v. Township of Union, 518

8. The writ of mandamus is grounded
on the supposition of a neglect or

failure to perform a duty. lb.

9. Where the gravamen of an action

is the defendant's failure to per-

form a duty, the declaration must
allege the facts from which the

legal liability results, and the

pleading is bad in substance, if

the duty does not in all cases

result from the facts stated in it.

Ih.

10. If the method of performing the

duty is discretionary and optional,

a mandamus to compel the defend-

ant to do it in a particular manner
is defective, unless it shows on its

face the impossibility of the de-
fendant exercising the option. lb.

11. The prayer for relief in the alter-

native writ must be in exact con-
formity with the legal obligation
of the defendant. The peremptory
writ is in the nature of an execu-
tion, and must follow the alterna-

tive ; hence, if the relator is not
entitled to require what he de-

mands, the peremptory writ will

be denied, although he may be
entitled to a part of what he has
demanded. lb.

12. The writ must show distinctly

ij

the material fact that the relator

has no other adequate legal meana
of redress, either by positive aver-
ment or by a statement of fact*

from which the non-existence of
other legal remedy may be in-

ferred. In the absence of such an
averment, the court will not in-

tend that the circumstances are
such that the use of the writ was
proper. lb.

See Municipal Corporations, 6, 9,.

10, ] 1, 48.

Officers.

MARRIED WOMEN

1. Where a bill of exchange is drawn'
upon a married woman for the

purpose of paying a debt due by a
third person to the drawer, her
acceptance is void. Cooley v. Bar-
croft, 363-

2. The residence of the wife may be
in one place or jurisdiction, and
that of the husband in another
place or jurisdiction ; but, where
the husband and wife are living

together as meujbers of one family,

the residence of the husband is

considered in law as the residence

of the wife. Baldwin v. Flagg, 495-

3. Where a wife signs a bond as se-

curity for lier husband, the judg-
ment entered thereon will be vaca-

ted as to her, but must stand
against him. Bidgway v. Toland,

585

4. A wife is not responsible for the

wages of an employ^ of her hus-

band, although such wages were
sometimes paid by her. Mathew
V. Brokaw, 587

MASTER AND SERVANT.

An assault upon a child of an em-
ploye not residing on the employ-
er's premises—by one not under
control of employer, and not by"

his direction, knowledge or con-

sent—is not a justifiable cause for

leaving the employment before the

expiration of the term for which'
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he was ereiployed. Malhew v.

Brokaw, 587

MECHANICS' LIEN.

If a claimant under the mechanics'

lien law, with full knowledge of

all the facts, files a lien-claim, and

brings suit against the wrong per-

son, as builder, an amendment

will not be allowed at the trial

substituting the name of the person

who contracted the debt. Bartky

V. Smith, 321

MORRIS CANAL AND BANK-
ING COMPANY.

See Eminent Domain.

MORTGAGES.

The object of the act of 1880, {Pamph.

L., p. 266,) respecting chattel

mortgages, was to save the neces-

sity of re-filing. That object is,

under the terms of the act, accom-

plished by filing the mortgage or

a copy of 'it, with the affidavit re-

quired by the act of 1878, {Pamph.

L., p. 139,) and by having the origi-

nal mortgage duly acknowledged

and recorded. It is not necessary

to file the original mortgage; that

may be recorded and taken from

the office by the mortgagee, pro-

vided he files a true copy with the

proper affidavit. Stevenson v. Vos-

seller,
5^3

See Constitution, 16.

MUNICIPAL CORPORATIONS.

I. Powers, Liabilities, &e.

II. Assessments.

III. Charters of Particular Cities.

I. Powers, Liabilities, &c.

\. An appointment to, and acceptance

of, a municipal office does not con-

stitute such a contract as will ob-

struct a vacation of the office

BurUnyton v. Esilow, 13

2. An ordinance which occupies the

entire field of a former one, will,

as a general rule, repeal such

former one by implication. Ih.

is. The private property of individ-

j

uals within the limits of a munici-

j

p;d corporation cannot be subjected

I
to the payment of its debts except

I by taxation. Lyon v. City of Eliza-

beth, 159

4. Property used by such corporatiork

in the exercise o'f its functions of

government cannot be taken in

execution upon a judgment against

the corporate body. lb.

5. The taxing power ordinarily fur-

nishes the only means a public

corporation possesses for raising

the revenues necessary to discharge

its obligations. ^b.

6. The creditor may establish his

claim by iudgment, and it then be-

comes the duty of the proper offi-

cers to provide the means of pay-

ment out of the public revenues,

which duty is enforceable by man-

\
damns. -' "•

7. After a building was erected in vio-

lation of a city ordinance, and the

right to recover the penalty under it

had accrued to the fire department,

the common council passed a reso-

lution authorizing its erection.

I Held, that such after-authority,

without any resolution w remit the

penalty already incurred, consti-

tutes no defence to the action to re-

cover the penalty. Clark v. Fire

Dep't of Elizabeth, 173

'8. The provision in the constitution
'

of this state forbidding the legisla-

ture to pass any law depriving a

party of any remedy for enforcing

a contract which existed when the

contract was made, applies to rem-

edies against municipal corpora-

tions. 3Iunday v. Eahway, 338

9. Where municipal authorities have

power to levy a tax for the pay-

meut of debts, judgment creditors

of the corporation, whose debts are

not collectible by execution, have

a right to the exercise of that
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power, which the court will en-

force by mandamus. lb.

10. Where such a power existed at^

the time tlie debt was contracted,
|

the remedy by mandamus is witliin

the protection of the constitution I

lh.\

11. Where, by the regulations of a

municipal corporation, money in

its treasury can only be drawn
upon an order signed by a city

officer, and the duly of such offi-

cer in respect thereto is wholly

ministerial, a mandamus will issue

to compel such officer to sign such

an order for a sum of money ap-

propriated to pay a claim, by the

body entrusted within such mu-
nicipality with the power of appro-

priation. Ahrens v. Fiedler, 401

12. An objection to a resolution ap-

propriating money to pay a claim

against the corporation, interposed

by way of veto by a mayor hav-

ing a veto power and overcome
by the requisite vote, cannot be

again urged by the mayor, to avoid

doing a mere ministerial act to

effectuate such appropriation. 2b.

13. A. city charter may be repealed

by a special act of tlie legislature.

WortUey v. Steen, 542

See, Pleadings, 8, 9.

11. Assessments.

14. An assessment for paving a street,

made according to frontage, having
been set aside, a new assessment

was made upon each land-owner's

frontage, substantially like the firs;

I

assessment, in amount ; no lands

except tliose iVonting on the im-j

provement being assessed. Held,]

that the presumption aiising from'

these facts, that the imposition was
in proportion to frontage and noli

in proportion to benefits, is over-

come by the sworn certificate of the

commissioners to tlie contrary.

Johnston v. City of Trenton, 166!

15. The proper form of making a re-

assessment is to estimate the sum'
•witli which each land-owner should

be charged at the time of the first

assessment, and to report that the

land-owner is assessed such sum,

with interest from such prior date.

lb.

16. A supplement passed in 1874,

{Pamph. L., p. 732,) to an act to

improve Bull's Ferry road in Hud-
son county, &c., provides for the

construction of a sewer in said

road. King v. Reed, 186

17. It provides that certain commis-
sioners should prepare an estimate

of the cost of the sewer and a map
of the lands which would economi-

cally drain into the sewer. This
was done, and the map showed a

drainage area in the town of Union
and the townships of Wtst Hobo-
ken and Weeiiawken. Commis-
sioners were, by the act, subse-

quently to be appointed to ascer-

tain the entire cost of the

improvement and divide it among
the three towns, and then to assess

tiie portion assigned to each town
upon the lots lying within the

drainage area of the town. This

was done. lb.

18. Held, that the fact that one of the

assessors not resident in either of

the towns held a mortgage upon
land lying in the town of Union,

did not disqualify him as one not

a non-resident and holding prop-

erty in either of the townships to

be assessed. lb.

19. The lots assessed are divided into

two classes, those fronting upon
the sewer and those separated from

the sewer by intervening property

held by other persons ; as to the

latter class of lots, a natural stream

of water runs near some and trav-

erses others, and after lunning
through lands of other persons,

enters the sewer and by it passes

into the river. Held, that these

lots are not so connected with the

sewer as to receive any assessable

benefit from it. lb.

20. Held, that the assessment to the

towns was not necessarily to be

limited to the amount of actual

benefits received by the assissable
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land therein, but the entire amount
of the cost of the sewer was to be
divided between the towns in pro-

portion to such benefits and not in

Sroportion to the extent of tlie

rainage area. lb.

21. Held, that an assessment upon an
entire tract as a single lot may be
good, although an assessment of

the same amount upon all the tract

in parcels may, as to some of the

assessments, be bad. lb.

22. Held, that tlie provision in the

act for the assessment of the entire

expense of the sewer upon the

three towns in proportion to the

benefit received by tlie land in each
town, is not void as an attempt to

delegate legislative power. Ih

23. Tlie act provides thateach township
shall issue bonds previous to tlie

completion of the work, to furnish

money during its progress, and that

if afier its completion and the as

sessment of the expense to the

towns it appears that any township
had issued bonds in excess of its

proportion, the excess should be
distributed to the other towns.

Held, tliis was not a provision de-

signed to tix upon one munici-
pality the debt of another. lb.

24. The admission, by a party to a

suit, of the existence of an assess-

ment under the provisions of a mu-
nicipal charter authorizing sucii an
assessment under certain circum-
stances and for certain purposes,

will render unnecessary proof of

the jurisdiction of the municipal
corporation to make the assess-

ment, or proof of its regularity.

TuTrell V. City of Elizabeth, 272

25. A statute, approved March 9th,

1877, (Eev., p. 1204,) provides a

mode of levying assessments in

townships ; its title is, " An act in

relation to assessments in town-
ships." Held, that its title expresses
its object sufficiently to satisfy the!

constitution. Van Riper v. North'

Plaivfidd, 349

26. If ' the act have other objects

not expressed in the title, and

wholly separable from that which
the title does express, the expressed
object will not thereby be defeated.

lb.

27. The act above mentioned is

neither special nor local. lb.

'28. The act is intended to perma-
' nently provide a constitutional

method of levying assessments for

public improvements in townships,
; wherever assessments tiierefor are
i by law directed. 2b.

29. The act makes it the duty of the
Circuit Court, upon proper objec-
tion, to review the report of the
commissioners as to the amount of
each assessment. lb.

30. The act entitled "A general act

respecting taxes, assessments and
water-rates," approved March 23d,

1881, (Pamph. L., p. 191,) is not
applicable to proceedings for as-

sessment taken under an unconsti-
tutional statute. Peckham v. New-
ark, 576

31. Such proceedings cannot be ren-
dered valid by act of the legisla-

ture, lb.

32. The levying of a special assess-

ment is a judicial act, and unless
the body performing it has ac-

quired jurisdiction, its action is

and must remain void. lb.

33. The legislature cannot deny to

the citizen the right to invoke the
judgment of this court upon a
void assessment. lb.

34. Under the constitutional provis-

ion that " property shall be assessed

for taxes under general laws and
by uniform rules, according to its

true value," no tax can lawfully be
laid upon property which is not
determined either by a special

benefit derived or by a valuation of
property upon a uniform rule of

valuation at its true value. Jersey

City V. Vreeland, 638

35. Assessments of water-rates on
vacant lots under section 81 of the

charter of Jersey City are not in-
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valid, for the reason that that sec-

tion creates a taxing district terri-

torially narrower than a political

division. Ib.\

36. Such assessments are illegal, be-

cause the amount of tax imposed,
is determined by rates adopted by
the board of public works in its'

discretion, without regard to spe-|

cial benefits or valuations. lb:

37. On the assumption that the first

section of the act relating to assess-

ments [Rev, p. 1359,) does not
give authority to the designated
municipal officers to set aside an
assessment made upon tlie property
not butting on tiie street improved,
it follows that the second section'

of such act confers such authority.

Mayor, &e., of Jersey City v. Carson,

664

III. Charters of Particular Cities.

1. Charter of Beverly,

38. Tlie court provided by the char-
ter of the city of Beverly for the
trial of causes arising from the
violation of its ordinances, is a city

court, and cannot sit outside the
limits of the city to try such causes.

Hemhoff V. Beverly, 139

2. Charter of Eatontown.

39. A tax of $.500 ordered to be
raised by a vote taken October 5th,

1880, under authority of the char-
ter of the borough of Eatontown,
cannot be assessed until the regu-
lar annual assessment is made in
1881. Eatontoimi v. Assessor, 170

3. Charter of Hoboken.

40. The act of legislature of March
21st, ls74, (Pamph. L.. p. 402,)
annexing a portion of Weehawken
township to Hoboken, exempting
the territory annexed from any
tax for prior indebtedness incurred
by said city, excepting certain
bonds, after assent filed by a ma-
jority of the property-owners of
said territory and payment of a
certain sum of money, is, when
executed by them, in the nature of

a contract, and these lands cannot
be assessed by ordinance, for the
principal or interest of bonds there-

after issued for satisfaction of such
prior indebtedness. State v. City

of Hoboken, 96

41. Improvement certificates issued

under the charter, for work done
in streets in Hoboktn before an-
nexation, are within the exception

;

and bonds issued after the annexa-
tion by authority of an act prior

thereto, to pay judginents reserved

on these certificates, are not charge-
able by taxation on the lands an-

nexed, lb.

See Taxes, 8.

4. Charter of Jersey City.

42. The charter of Jersey City, sec-

tion 81, provides that the board of
public works shall fix a sum to be
assessed annually upon all vacant
lots and lots with buildings thereon
in which water is not taken, if tlie

same are situated upon any road,

street, avenue, alley or court

through or in which pipes for dis-

tributing water are laid, which
prices and sums so fixed and as-

sessed shall be denominated water
rents. Held, that the levy of a
sum against such lots cannot be
supported as a special assessment,
the imposition not being limited
to special benefits to the lots. Vree-

land V. Jersey City, 135

43. Nor can it be supported as a gen-
eral tax. If it be considered as a
selection of territory narrower than
Jersey City, for the purposes of
taxation, it is void. If it be con-
sidered a selection of property ex-
ceptionally benefited lying any-
where within the limits of Jersey
City, it is in conflict with para-

graph 12, section 7 of the constitu-

tion, providing that property shall

be assessed for taxes under general
laws and by uniform rules, accord-

ing to its true value. lb.

44. Where, under the charter of Jer-

sey City, all contracts for work and
materials are required to be duly
advertised, and awarded to that
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responsible bidder ofiering the

most advantageous terras to the

city, a contract for the erection of

a police-station house was awarded
for the sum of $7200, and the con-

tract provided tliat all alterations

or additions should be specified in

writing and approved by the com-
mittee on public buildings

—

Held,

that the contractor could not re-

cover for extra work wliich was,

in efl'ect, additions and alterations,

none of such additions and altera-

tions having been specified in

writing within the meaning of the

contract. Condonv. Jersey City, 452

5. Charter of New Brunswick.

45. The power given to the common
council in the charter of New
Brunswick to license :ind regulate

hawkers, peddlers and others, is a

police power for tlie purpose of

regulation only, and cannot be
used for the purpose of raising

revenue. Clark v. New Brunswick,

175

46. If the ordinances passed in pur
suance of this authority are in ef-

fect revenue measures, they are
illegal. lb.

6. Charter of Plainfield.

47. The charter of the city of Plain-
field, approved April 4th, 1872,
{Famph.L, p. 1134,) devolves upon
the assessor and collector of the city

the duty of assessing and collecting

the city's quota of state and county
taxes, and also requires the city

treasurer to pay such quota for

each year to the county collector,

out of the first moneys received by
him for taxes ofthevear. Sheridan
V. Van Winkle,

'

579

48. It appeared that, notwithstand-
ing this charter, the county col-

lector had always demanded his

quota directly from the city col-

lector, who had accordingly paid to

that officer the slate and county
taxes as fast as collected, and had
paid to the city treasurer only the
city taxes ; that by this course of
conduct the city treasurer had been
led to believe that he was in no

way responsible for state and coun-
ty taxes, and therefore he had dis-

bursed his receipts, under orders
of the city council, for city pur-
poses. ILld, that under these cir-

cumstances, the county collector

was estopped from charging against
the treasurer, personally, any de-
ficiency in the state or county quo-
tas. Held, aho, that, although the
city might be liable for such de-

ficiency, yet no mandamus could be
awarded against the treasurer com-
manding liim to pay ilie same out
of the city funds in his hands, un-
less the city was made a party to

the proceedings, and payment had
first been demanded of the com-
mon council. lb.

NEW TRIAL.

See Practice, 1, 3, 5.

OFFICERS.

When an officer sets up in justifica-

tion of liis refusal to exercise the

functions of his office, an act of the

legislature abolishing the office,

the constitutionality of such act

will be considered by the court,

and mandamus refused. If the

officer had continued to exercise,

his office, the court would not, by
ma«f/a/;iM.s, compel him to desist;

the remedy would be by quo war-

ranto. Worthley v. Sleen, 542

See Municipal Corporations, 1, 2..

ORPHANS' COURTS.

An executor who has taken an order
to limit creditors under section 59
of the Orphans' Court act, may at

any time thereafter have the estate

declared insolvent under section

91 ; but quaere, whether execution

upon a judgment can be stayed

unless applicatioVi is made under
section 82 ? Von Arx v. Waupl^&
Ej^rs, 154

PARTNERSHIP.

See Taxes, 5,
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PENALTIES.

Proceedings for the recovery of pen-
aides for violating city ordinances
cannot be commenced by summary
arrest without process, but must be
conducted in the same manner
prescribed in the Small Cause act.

Clark V. New Brunswick, 175

PLEADING.

1. In actions for slander of title, the
one hundred and twenty-fourth
section of the Practice act is ap-
plicable, so that any meaniug
deemed advisable by the plaintiff

may be imputed to the words. An
drew V. Deshter, 16

2. In pleading, it is sufficient to al-

lege that the words are false and
malicious, without laying a scienter,

even when the words may have
been part of a privileged commu-
nication.

. J6.

3. In laying the non-payment of a
distributive share as a breach of
an adminisirator"s bond, it must be
shown that such distributee ten-

dered a refunding bond. Ordinary
V. White, 22

4. On demurrer to a declaration for

libel the words must be construed
in the sense imputed to them by
the olaintift". Feder v. Herrick,

24

5. Caution against imputing in the
pleading a meaning to Avords which
the facts will not sustain. 76.

'6. A declaration shows a legal cause
of action which alleges that
the plainlifF's trade was that of a

horseshoer; that he shod a horse
for one V. R ; that the defendant,
with the intent of making V. R.
believe that the work of the
plaintiff" was badly done, privily
loosened such shoe, &c. ; that such
artifice succeeded, and plaintiff'

lost custom of V. R. Hughes v.

McDonough, 459

7. When, in a count in a declaration.

special damages are laid, some
grounds of which are good and
some bad, a general demurrer to

the entire count will not be sus-
tained. Hendrickson v. Penna. R.
B. Co., 464

8. A plea in trespass, justifying the
removal of a flag- staff" from a pub-
lic street by city officers, under a
city ordinance, need not show how
such flag-staff" obstructs such street,

it being sufficient to allege that it

was placed in sucli street and ob-
structed it. Dreher v. Yates, 473

9. If the city ordinance authorized
the removal of street obstructions,

in case the same were not I'emoved
by the owner within " two hours "

after noticed ; a plea justifying a
removal of the same by the city

officers, whicli alleged that such
removal took place " after due no-
tice in writing to the said plaintiff"

to remove the same, and after the
time limited in said notice," is

sufficient, when objected to by gen-
eral demurrer. lb.

10. The declaration alleges that the

defendants, who are practising

physicians, did falsely and ma-
liciously certify in writing, under
oath, that they had examined into

the state of health and mental con-

dition of Hannah L. Force, and
that in their opinion she was in-

sane and a fit subject to be sent to

the state asylum for the insane, by
means of which false certificate,

the defendants wrongfully and
without reasonable cause, caused

and procured the said Hannah to

be arrested by her body and im-

prisoned in said asylum. This
declaration shows no legal cause of

action. It fails to aver that the

defendants actually caused or pro-

cured the arrest, and discloses no

facts from which it appears that

the false certificate could have
been the means of procuring the

arrest. There is no logical con-

nection between the wrongful act

imputed to the defendant, to wit,

the making of the ftiise certificate,

and the consequence attributed to

it. Force v. Probasco, 539
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PRACTICE.

l.When, at the trial, the parties

agree to amend the issue and try

the case on the merits, such agree-

ment has the effect merely of waiv-
ing exceptions as to matters of

form, and does not, in any other

respect, affect the legal rights, on
either side. Banghart v. Flummer-
felt, 28

2. In an action of covenant for rent

on a lease under seal, the tenant

cannot recoup his damages for a

breach of covenant m the lease on
the part of the landlord, at com-
mon law, or by our statute. Prac-

tice Act, ^ 129. Hunter v. Beiley,

480

3. Ex parte affidavits may be used for

the purpose of obtaining a rule to

show cause, but are not competent
to prove the facts necessary to sup-
port a motion not of course, or to

be read on the hearing of a rule

to show cause depending on facts

extrinsic the record ; such facts

can only be brought before the

court by depositions taken on no
tice. Baldwin v. Flagg, 495

4. The practice of taking aflBdavits

ex parte, to be used on the argu-
ment of a motion, is peculiar to

the Court of Chancery, and has
never been adopted in the courts

of law. Jb.

6. It will require an extreme case to

justify the granting of a second
rule to show cause, after a new
trial has been denied. The newly-
discovered evidence relied upon,
should not only be so persuasive

as to scarcely leave it debatable
that the verdict is wrong, but also

such evidence as the most careful

inquiry and preparation of the
case for the trial at the Circuit and
for the first rule to show cause,

would have failed to discover.

Miller v. Ross, 552

6. Where, upon the evidence, there is

doubt as to a fact, and the finding

of the Court of Common Pleas as

to that, is not certified, the Su-

preme Court, upon certiorari, will

infer such conclusion as to fact, as

will support the judgment of the
Common Pleas, rather than the
opposite. Britton v. McDonald,

591

7. If a party would escape such in-

ference he should require the
court to certify their finding. 76.

8. The power of a judge to order a
non-suit or direct a verdict, does
not depend upon the absence of all

testimony in opposition to the case
in favor of which the ruling is

made, but the tesc is whether there
is any testimony from which the
jury can reasonably conclude that

the facts sought to be proven are
established. Baldwin v. Shannon,

695

See Pleadings, 1

.

PRESCRIPTION.

1. In analogy with the statute of

limitations, which applies only to

corporeal hereditaments, the enjoy-

ment of an incorporeal heredita-

ment, adverse, exclusive, and unin-

terrupted for twenty years, aflbrds

a conclusive presumption of a
grant to be applied as a, presumptio

juris et dejure. Lehigh Valley M'.

E. Co. v. McFarlan, 605

2. The owner of the servient tene-

ment cannot overcome the pre-

sumption of a grant arising from
an uninterrupted user of twenty
years by proof that no grant was
in fact made. He may rebut the

presumption by contradicting or

explaining the facts upon which
it rests, but he cannot overcome it

by proof in denial of a grant, lb,

3. The owner of the servient tene-

ment may show that the right

claimed is one that could not be

granted away, or that the owner of

the servient tenement was legally

incapable of making, or the owner
of the dominant tenement incapa-

ble of receiving such a grant. He
may explain the user or enjoy-

ment by showing that it was under
permission asked and granted, or

that it was secret and without

means of knowledge on his part,
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or that the user was such as to be

neither physically capable of pre-

vention nor actionable. But if

there be neither legal incompe-
tency nor physical incapacity, and
the user be open and notorious,

and be such as to be actionable or

capable of prevention, the servient

owner can only defeat the acquisi-

tion of the right on the ground
that the user was contentious, or

the continuity of the enjoyment
•was interrupted during the period

of prescription. lb.

4. Mere denials of the right, com-'

plaints, remonstrances or prohib-

itions of user, unaccompanied by
any act which in law would amount
to a disturbance, and be actionable

as such, will not prevent the ac-

quisition of a right by prescrip-

tion, lb.

PROMISSORY NOTES.

See Bills and Notes.

QUARTER SESSIONS.

See Criminal Peoceduke.

QUO WARRANTO.

See Officebs.

RAILROADS.

The act concerning railroad corpor-

ations, approved March 6th, 1877,

{Pamph. L., p. 48,) which author-

izes such corporations to condemn
lands "adjoining their road as

constructed on their right of way
as located," does not apply to

lands which merely adjoin a side

track leading from the railway

route to a freight-house. Akers v.

United N. J. JR. R. Co., 110

See Eminent Domain.
Taxes, 1, 2, 3, 13, 14, 24, 25, 26,

27.

RECOUPMENT.

See Practice, 2.

REPLEVIN.

, Property in the sheriff's hands by
virtue of a writ of replevin, is in

the custody of the law, and cannot
be taken from him by a second
writ of replevin, before he has
executed his writ. Weiner v. Van
Rennselaer, 547

2. As soon as he has perfected service

of the writ, the property may be
replevined from the person to

whom the officer has delivered it.

lb.

3. While the property remains in the

sheriff's custody the court may
make such order touching it as

will enable a third person, who
may claim it, to effect service of

his writ upon it. lb.

ROADS.

1. Surveyors of highways have juris-

diction to lay out roads in a mu-
nicipality where the charter does

not provide other means of laying

out streets. Washinqton v. Fisher,

377

2. Assessment to estate of I.

ceased, illegal.

D., de-

Ib.

3. Surveyors must adjudicate upon
question of damages in respect to

lands of all owners not applicants

whose lands are taken. lb.

4. Application to amend return must
be made to the court where the

surveyors are appointed. lb.

SALARIES.

The duties of clerks, surrogates and
collectors of counties, enjoined by
the act of April 2d, 1873, {Bev., p.

1380,) with reference to the per

diem allowance of judges of the

Courts of Common Pleas, relate

to the payment of such compensa-

tion, term by term, in the usual
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course of business, and are not

applicable to a claim presented

several years after the services of

the judge were rendered. Cowen-

hoven v. Collector, 117

SALES.

1. An innocent vendor cannot be

sued in tort for the fraud of his

agent in eifecting a sale. Kennedy

V. M Kay, 288

2. In sucli a case the vendee may
rescind the contract and reclaim

the money paid, and if not repaid

ma^' sue the vendor in assumpsit

for "it, or he may sue the agent for

the deceit. lb.

S. A contract by one who has a quan-

tity of straw on hand, to sell all he

has to spare, not exceeding three

tons, is not void for uncertainty,

in not expressing the quantity of

straw contracted to be sold ;
the

quantity agreed to be sold can be

ascertained by extrinsic evidence.

Parker v. Pettit, 512

4. The general rule is, that the ven-

dee cannot sue for the non-delivery

of goods purchased, unless the

price has been paid or tendered,

if no I'eriod of credit has been

agreed upon. lb.

5. But payment or tender of the price,

as a condition precedent to the

right to sue may be waived. lb.

6. Where the vendor, before the time

for the performance of his contract

of sale, has disabled himself from

performing it by selling and de-

livering the goods to a third per-

son, neither a demand of perform-

ance nor a tender of the consider-

ation money by the vendee, is

necessary in order to enable the

latter to sue for the breach of the

•contract. lb.

SALES OF LAND.

1. A wiitof C€riiom/-i, when prosecuted

in aid of an action of ejectment

pursuant to seciion 15 of the act

relative to sales under a public sta-

tute iPev., p. 1045.) partakes of the

nature of the action to which it is

auxiliary, and brings up fur review

only such defects as prior to the

statute were available in an action

of ejectment. Woodbridge v. State,

Allen, pros., 262

. The owner of the title depending
on the proceedings which are under

view in the cerliurari is made a

party to the writ, that he may be

heard in a suit affecting his inter-

ests and be concluded by the rec-

ord, lb.

. Where the sale of lands for taxes

is required to be made by the town-

ship committee of a township, and
the proceedings for the sale are

made a township record, the writ

of certiorari is properly directed to

the township in its corporate name.
lb.

. The fourteenth and fifteenth sec-

tions of the act relative to sales un-

der a public statute, &c., {Eev., p.

1045,) merely substitute the reci-

tals ill the deed in the place of

the extrinsic evidence necessary

to validate a deed made by an

officer in virtue of some judicial

authority. If the facts necessary

to support the title do not appear

in the recitals, they must be proved

aliunde in the same manner as be-

fore the act was passed. lb.

>. The fifteenth section makes the re-

citals in a deed, declaration of sale

or conveyance made by public or

municipal authority prima facie

evidence of the truth of the facts

recited, wheresoever such proof is

material or necessary, provided

the deed, declaration of sale or

conveyance has been duly ac-

knowledged or proved. lb.

5. By the same section the deed,

declaration of sale or conveyance

is made the evidence of title in

ejectment or any other action

where the title is directly in issue.

The proceedings on which the li^ed
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is founded can only be called in

question by certiorari, lb.

7. In ejectment or any other action

in which such a title is involved,

if the deed, declaration of sale or

conveyance is proper in form, and
purports to have been made pursuant

to a public or municipal authority

competent to order or make a sale

of lands for that purpose generally,

and the deed, declaration of sale

or conveyance has been executed
with proper formalities, it is con-

clusive evidence of the title it pur-

ports to convey. lb.

8. On certiorari brought in aid of an
ejectment, to review the proceed-

ings on wiiich a tax title is founded,

the recitals in the certificate of sale

are prima facie evidence of the facts

recited. lb

9. The fifteenth section of the act

relative to sales does not affect the

title derived by virtue of the deed
;

it only changes the rule of evi-

dence as to the manner of proving
the facts required to constitute a

valid sale. Consequently, on the

hearing of a certiorari brought to

review the proceedings on which a

lax title is founded, the common
law rule applies tliat one who
claims title under a tax sale, must
show, affirmatively, that the tax

was duly assessed, and was a lien

on the lands, and tiiat the succes-

sive steps which led to the sale

were regularly taken. Such facts,

if they do not appear by the pro-

ceedings returned with the writ,

must be shown by the recitals in

the certificate of sale or by proof

aliunde. lb

See Wills, 1.

SCHOOLS.

1. Special meetings of the voters of a

school district must be called by
the board of trustees regularly con-

vened. Bogert v. Trustees, 358

2. Notices for special school meeting
to raise special school taxes, should

be put up at least ten days before-

the time of meeting. Davis v.

Bwpp, 594

SENTENCE.

See Imprisonment.

SHERIFF.

1. The law will infer, in the absence
of contrary evidence, that the offi-

cer's conduct was legal, and the

naked fact that the sheriff about to

sell goods mortgaged said, at a
time not defined, and under cir-

cumstances not disclosed, " that if

any one bid at his sale he would
get the property," is not sufficient

to show that his conduct was torti-

ous. Atkinson v. Hires, 297

2. The presumption that a sheriff's

official conduct in respect to afi.fa.

put into his hands, was such as re-

quired by law, will not be over-

come by mere proof that the de-

fendant in execution was the owner
of real estate upon which the writ

might liave been levied. If it also

appear that defendant's title was
not of record, and there is nothing

to show that he was in actual pos-

session, or that a reasonably dilig-

ent inquiry by the sheriff would
have disclosed his ownership, there

is no ground to infer the negligence

or default of the sheriff. Force v.

Gardner, 417

3. Nor will the presumption above
mentioned be overcome by mere
proof that the defendant in execu-

tion was the owner of personal

property when the writ was put in

the sheriff's hands. Unless it

further appears that such property

was within the county and subject

to levy, and was either in the pos-

session of the defendant in execu-

tion, (.r else so situated that a rea-

sonably diligent inquiry by the

sheriff would have disclosed his

ownership, there is no ground to

infer the negligence or default of

the sheriff. i b.
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SLANDER OF TITLE.

See Pleadings, 1.

STATUTES.

Courts will take judicial notice of

public statutes without their being
stated in the pleadings, but when
the statute gives the right and es-

tablishes a special method of en-

forcing it, not according to the
course of the common law, the
facts and circumstances, the exist

ence of which is necessary to enti

tie the party to the aid of the sta-

tute, must be specially set out.

Mader v. Township of Union, 518

See Constitution, 2, 6, 7, 8, 9, 10,

11, 16.

STATUTES OF NEW JERSEY,

(PUBLIC.)

Attachment.
1 Nev. 468,
Allin. 236.

Pat. L. 296-313,
JSarr. Comp. 40,

P. L. 1852, p. 62
Bev., p. 42, ^ 3,

Bev., p. 47, ^ 33,

Bev., p. 54, § 62,

Bastards.

Bev., p. 73, § 17,

Bev., p. 75, I 30,

Certiorari.

Bev., p. 99, ? 9,

Bev., p. 100, 2 12,

Constables.

P. L. 1880, p. 291,

Counties.

Bev., p. 212, § 70,

Crimes.
P. L. 1849, p. 199,
Bev., p. 240, ^ 75,

Bev., p. 261, § 193,

Bev., p. 1295,

Criminal Procedure.
Allin. 23, 73,

Vol. XIV.

53
53
53
54
54

497
105
50

356
408

396
422

472

391

87
95

640

Pat. L. 208,

Bev., p. 279, ? 65,

Bev., p. 288, I 113,

P. L. 1879, p. 183,

Disorderly Persons.

Bev., p. 305, I 5,

Bev., p. 305, I 6,

Bev., p. 306,

Nix. Dig., p. 1007,

Distriiit Courts.

Bev., p. 1301, ? 3,

Bev., p. 1330, I 173,

P. L. 1879, p. 115,

203
66

224, 229
204, 224

411
377
486
486

318
358
387

Elections.
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Bev.,p.MO, I 13,

Bev., p. 547, | 35,

Bev., p. 551, ? 62,

Bev., p. 552, ^ 72,

Bev., p. 555, ^ 87,

Bev., p. 565,

P. i. 1879, p. 115,

P. i. 1879, p. 202,

P. L. 1880, p. 326,

Landlord and Tenant.
Bev., p. 571, §5,

Legal Holidays.

Pet;., p. 481, § 1,

Mandamus.
Bev., p. 630,

P. iy. 1880, p. 102,

IMarried Women.
Bev., p. 637, § 5,

3Ieadows.
Bev., p. 652, ^^ 48, 85,

Mechanics' Lien.

Bev., p. 671, ? 14,

Bev., p. 673, ^ 20,

Mortgages.
P. L. 1878, p. 139,
p T 1 OOA „ 1 Qyl

P. i

184
318
110
450
571

83, 485
51

106
571

439

P. L. 1878, p. 139,

P. L. 1880, p. 184,

P. L 1880, p. 266,

P. i., 1881, p. 255,

299

84
340

365

422

109, 323
322

553
501
653
602

Municipal Corporations.

Pot., p. 1355,

Bev., p. 1357,

P. L. 1878, p. 402,

Obligations.

Pev., p. 742, § 8,

Orphans' Courts.

£lm. Dig., pp. 169, 171,

Ifix. Dig., p- 653,

Bev., p. 764, g 59,

Bev., p. 770, § 82,

Pot., p. 785, ? 160,

Bev., p. 788, § 164,

273
665
542

77

157
157
156
156
22
86

Practice
Pot., p. 868, § 124,

Pot., p. 869, § 138,

Bev.,p.8S2, § 219, 220,

Pot., p. 890, § 268,

Pot., p. 894, ^ 294,

323,

19
454
496
145
83

Railroads.

Bev., p. 946, § 172, 110

Salaries.

Pot., p. 1380, 117

Sales of Land.
PeD.,p. 1045, §214, 15, 265

Schools.

Pet;., p. 1084, g 86, 694

Statutes.

Pot., p. 1122, ? 13, 416

Taxes.
Bev.,

Bev.,

Bev.,

Bev.,

Bev.,

Bev.,

Bev.,

Bev.,

Bev.,

P.L
P. L
P.L
P.L
P.L

p. 1140,

p. 1144,

p. 1145,

p. 1150,

p. 1152,

p. 1159,

p. 1161,

p. 1163,

p. 1166,
1 OTO „

§1,
§24,
§32,
§61,
§64,
§83,
§99,
§114,

,. 1878, p. 61,

,. 1879, p. 54,

,. 1880, p. 157,

1881, p. 45,

171, 416
126,

582
416, 565

565
126
565
267

121, 633
665
414
562
664

1881, p. 194, 627, 551, 577

Telegraph Companies.
Bev., p. 1174, 382
P. L. 1880, p. 201, § 2, 382

Townships.
Learn. & Spi. 328, 397
Pat. L. 94, 398
Bev., p. 1204, 349

Work-houses.
Nix. Dig., p. 1057, 486

SURROGATES.

See Salaries.

TAXES.

, The prosecutor owned ten acres of

upland, and claimed to own a right

of reclamation over more than
twenty acres of land under water
in the Hudson river, fronting the

upland. Held, that a valuation of

the whole as " thirty acres of land,"

at so much per acre, did not inval-
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idate a tax based on such appraise-

ment under the railroad taxation

act. Rev., p. 1166. iV. Y., L. E.

& W. B. B. Co. V. Yard, 121

2. Even though the claim of a right

of reclamation were groundless, the

tax would still be sustained, unless

it were shown that the value of the

ten acres, with the appurtenant ri-

parian rights, was less than the ap-

praisement, lb.

3. It is proper, under the railroad

taxation act, to appraise the land
and improvements separately, lb.

4. A city treasurer having failed to

pay over to the coimty collector

the county's quota of taxes, he was
charged with interest upon the

same from the time when he ought
to have paid them. Sheridan v.

Van Winkle, 125

5. Personal property situate within
Jersey City, and belonging to a
firm of four, three of whom were
non-residents of the state and the
fourth resided in Elizabeth, was
assessed in Jersey City. Held, that

the interests of the non-resident

partners were clearly assessable

there, and as the resident partner
has not shown what his interest is,

we can make no reduction. Tayl
V. Love, 142

6. The general tax law exempts cem-
eteries from taxation. Hoboken v.

North Bergen, 146

7. Land within the boundaries of a
cemetery acquired for burial pur-
poses, but not actually used there-

for, is not taxable. lb.

8. The public cemetery of the city of
Hoboken is also exempt by special

act. lb.

9. The estate acquired by a mortgagee
of lands prior to the assessment of
a tax against the mortgagor is not
affected by the sale of the land for

such subsequent tax, but if the
mortgagee forecloses his mortgage
without making any one, on behalf
of the township, a party to the

foreclosure proceedings, this court
will not, on certiorari, set aside a
tax warrant issued for the sale of
the land for such tax. Blackwell v.
West Amwell, 165-

10. The act entitled "An act respect-
ing taxes," approved February
26th, 1879, {Pamph. L., p. 54,) did
not go into operation until July 4th^
1879, and consequently did not af-

fect the assessment of taxes for the
year 1879. Bichey v. Shute, 414

11. The act is not applicable to the
interest of an annuitant holding a
mortgage merely as security for an
annuity, and having no property
in the fund. lb.

12. Qucere, whether the act is objec-
tionable under article IV., section

7, pi. 12, of the constitution a»
amended in 1875. lb..

13. The Montclair and Greenwood
Lake Kailroad Company, in 1875,.

mortgaged its railroad and fran-
chises. On foreclosure of the mort-
gage, its property and franchises-

were sold in 1878, and the pur-
chasers, in November, 1878, organ-
ized themselves as a new corpora-
tion, under the corporate name of
The New York and Greenwood
Lake Kailroad Company. In 1879
a tax was laid upon the railroad,
its equipment and appendages, by
the commissioner of railroad tax-
ation, pursuant to the act of April
12th, 1876. Bev., p. 1168. The tax
was assessed against and in the
name of the Montclair and Green-
wood Lake Railroad Company.
Held—
1. That the tax should have beea
assessed against the new corpora-
tion in its corporate name.
2. That the assessment might be
amended under the act of March,
25th, 1881. Pamph. L., p. 174.
State V. Montclair and Greenwood
Lake B. B. Co., 524

14. The act of March 25th, 1881,.
which provides that no tax, assess-
ment or water-rate shall be set
aside for any irregularity or defect
in form, or illegality in assessing,,

laying or levying auch tax, if tlie
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person against whom or the prop-

erty upon which such tax assess

raent or rate is levied, assessed or

laid is in fact liable to taxation,

and giving the court power to

amend and correct all irregulari-

ties and defects in the form or

manner of assessment, should be

liberally construed, and its pro-

visions apply to taxes assessed be-

fore the act was passed. lb.

15. The following description of the

prosecutor's lands is sufficient to

subject them to a sale for the tax

assessed, to wit :
" Buildings, fifty-

nine acres on north side of St.

George's avenue, in road district

No. 3, school district No. 4. Clark

V. Mdford, 550

16. If the assessments were defective

in this respect, it would be the

duty of the court to amend them
under the act of March 2od, 1881.

Pamph. L., p. 194. lb.

17. The increase of assessment on the

the mill property of relator by the

township committee, without no-

tice to him, is illegal ; the assess-

ment must be reduced to the as-

sessor's valuation, unless tlie de-

fendants make application under
the act of 1881, to fix a proper
valuation. lb.

18. The " Act concerning the assess-

ment and collection of taxes," ap-

proved March 10th, 1880, (Pamph.
L., p. 157,) did not relieve personal!

property in townships from taxa-

tion. Slrattoii V. Collins, 563

19. The provision of the constitution

that property must be assessed for

taxation l>y iinii'orm rules and ac-

cording to i!s true value, does not

require that all property should be

taxed, and is niit infrmged by the

taxation of bank shares, when
shares in all other classes of cor-

porations are exempt. Nor is it

violated by the fact that shares in

the same bank are rated dilTerently

in different townships, if such ine-

quality of valuation arises from
accident or mistake, or even wilful

default of the assessor in the indi-

vidual case, and not from any sys-

tem of valuation designed to pro-

duce it, lb.

20. This constitutional provision re-

quires and is satisfied by such
regulations as should impose the
same percentage of its actual value
upon all taxable property in the

township for township purposes, in

the county for county purposes,

and in the state for state purposes.

lb.

21. Bank shares may be rated at

more than would be produced by a
division of the capital and surplus
among all the shares, the bank's
business and franchises being like-

wise entitled to consideration in

fixing their real worth. lb.

22. Under the act of congress, section

5219 of the Revised Statutes, shares

in national banks are to be assessed

at their actual value, without any
deduction on account of the bank's

capital or surplus being invested in

United States securities. lb.

23. This section is not infringed by
state laws, which provide that

all personal property, including
money and all debts owing by sol-

vent debtors, and shures in national

and state banks and other corpora-

tions, shall be assessed at their true

value and taxed at an equal rate,

even if these laws also provide
that certain classes of property, in-

cluding shares in certain classes of

corporations, shall be exempt from
taxation. lb.

24. In laying a tax under the rail-

road taxation act of April 2d, 1873,

(Rev., p. 1166,) for the benefit of

counties, townships and cities, the

commissioner of railroad taxation

performs the same duties as a town-
ship assessor under the general tax

law, and the proceedings for re-

view are the same as in cases of

ordinary taxes, except that such
taxes are not subject to review be-

fore the local commissioners of

appeal in cases of taxation. The
writ of certiorari to review such
taxation should be directed to the

collector of taxes for the township
or city in whose hands the dupli-
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cate of taxes is placed for collec-

tion, and the proceedings under

the writ, with respect to the review

and correction of the assessment,

will be the same as in ordinary

cases. JN^. Y., L. E. & W. B. B. Co.

Co., V. Yard, 632

25. Neither the charter of the Hobo
ken Land and Improvement Com- j3.

pany (Pamph. L. 1838, p. 92,) nor

the act incorporating the Weehaw-
ken Docks {Pamph. L. 1867, p.

398,) contains any grant of lands

under water, the title to which was;

in the siate. These incorporating!

acts operated only as grants of cor-

porate franchises. Ib.\

26. The New York, Lake Erie and

Western Railroad Company as the

grantee of the Weehawken Docks,

is not liable to taxation on lands,

under water in front of their docks,

which have never been reclaimed,

and over which the tide ebbs and

flows. The title to such lands is

in tiie state. lb.

Where the statute gives the power
to sell to a particular ofBcer, as,

for instance, the chairman of the

township committee, it must ap-

pear that the sale was in fact made
lay him, and at the time and place

at which the sale was advertised

to be luade. lb.

A municipality is not bound to

refund the purchase money re-

ceived on a tax sale, merely be-

cause there has been illegality in

the proceedings which defeats the

title of the purchaser. Casselbury

V. Piscataway, 353

27. In estimating the value of lands

lying upon tide water, for the pur-

pose of taxation, adjacency to the

tide waters is a circumstance which

should enter into their taxable

valuation, and in so far as the

market value of the laud is en-

hanced by reason of its frontage on

the water, and of the privileges

arising from its location, it should

be estimated at such enhanced val-

uation for the purposes of taxation.

State V. Jersey City, 1 Dutcher 525,

explained. lb.

TAX SALES.

1. The power to sell lands for taxes

is a naked power, and the validity^

of the title derived from such al

sale depends upon a strict com-1

pliance with the directions of the;

statute. Tiie onus probandi is upon]

the purchaser at such a sale, and

he must show affirmatively that

everything has been done which

the statute makes essential to the

due execution of the power. Wood-

bridge v. State, Allen, pros., 262

TELEGRAPH COMPANIES.

.The supplement of 1880 to the

act in relation to telegraph com-
panies, authorizing the condemna-
tion of the right of way, is consti-

tutional. The use contemplated

by the supplement is a public, and
not a private use. Turnpike Co. v.

Neivs Co., 381

2. Companies, in accepting the bene-

fits of this law, lay themselves

under obligation to the public to

permit the use of their lines by all

persons, under reasonable regula-

tions. J^b,

3. This obligation upon a company
need not be imposed in express

words ; it may rest upon implica-

tion, lb,

4. The petition to condemn the right

of way over a turnpike should

state that the telegraph company
is to be limited in its right to

erect poles to a space of specified

width along the exterior lines of

the pike, and the order should be

equally definite. lb.

TENDER.

The doctrine of tender applies only

when a person who desires to

avoid a fraudulent contract has

received some benefit under it

which he is able to restore, and

can so place the other person in
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statu quo.

Itec'r,

Ouild, Ex^r, v. Parker,

430

TOWNSHIPS.

See Constitution, 8, 9, 10.

TRIAL BY JUEY.

See Constitution, 18, 19, 20.

TURNPIKE COMPANIES.

A turnpike company has, as incident

to the purposes of its incorpora-
tion, a right to take and hold
under lease necessary premises for

storing implements used in road
repairs and for sheltering its ser-

vants. It is within the meaning
of the necessary rights and powera

conferred in its charter. Crawford
V. Lougstreet, 325

WATER AND WATER-RIGHTS.

See Prescription.

WILL.

1. When a will gives to the execu-
tors a discretionary power to sell

land, and one is removed from the
office, the power to sell survives,

and can be executed by the re-

maining executor. Weimar v.

Path, 1

2. The several statutes upon the sub-
ject considered and construed. lb.

WORK-HOUSE.

See DxsoRDEBLY Act, 7.
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